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THE SUPREME COURT 


OF 


THE STATE OF MISSOURI, 


OCTOBER TERM, 1862, AT ST. LOUIS. 





DantEL A. STEWART, GUARDIAN OF JAMES M. Jounson, Mary 
E. Jounson, AND Emity F. Jounson, Plaintiffs in Error, 
v. Enocy H. Grirritu, Defendant in Error. 


Constitution.—An act of the General Assembly empowering a guardian to sell 
the land of his wards, and to apply the proceeds thereof to their benefit under 
the direction of the court, is not in violation of the constitution of this State. 


Error to Marion Circuit Court. 


A. W. Rush, T. L. Anderson, and Glover & Shepley, for 
plaintiffs in error. 


I. It can hardly be contended that the act is unconstitutional 
as being either an ex post facto law, or as a law impairing the 
obligation of contracts, or that it is retrospective in its opera- 
tion. It is not an ea post facto law, if for no other reason, 
because this clause has been decided, over and over again, to 
apply only to criminal matters. 

It is not a law impairing the obligation of contracts, be- 
cause there is no contract about the subject matter. It is 
not retrospective. Judge Story, in the case of the Society, 
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&c., v. Wheeler, 2 Gall. 139, gives the definition of a retro- 
spective law. 

II. The act of the Legislature is not unconstitutional as 

being the exercise of a judicial power. (Rice v. Parkman, 
16 Nass. -§32ty ) \ ; . 
NHnoghole matter is fully dings sed in the case of David- 
soh’vaJohannot, 7 Met. 38% ae. dls, Sobier v. Mgssachu- 
setts Hospital, 3 Cush. 483; Mason v. Wait, 4 Ill. 127; Es- 
tep v. Hutchman, 14 Serg. & R. 435.) 

III. It cannot be maintained to be unconstitutional on the 
ground that it is against public policy, or beyond the legiti- 
mate exercise of proper legislative power, or as being the 
passing of a special act for the benefit of particular individu- 
als apart from, and antagonistic to, the general law regulating 
the particular subject. (Hovies v. Clymer, 2 Barr, 277.) 

So, also, in Sergeant v. Kuhn, 2 Barr, 298—which was the 
case of a devise to trustees to hold for A. during life, with 
remainder over, with power in the tenant for life to sell on 
irredeemable ground rents—an act of Legislature authorized 
tenant for life to sell on redeemable ground rents, held 
constitutional. (Williamson et al. v. Williamson et al., 3 
Smedes & M. 715; Carrol et al. v. Olmstead et al., 16 Ohio, 
251; Blagge v. Miles, 1 Story, 427; Cochran v. Van Surley, 
20 Wend. 365; Wilkinson v. Leland, 2 Pet. 657; Watson v. 
Mercer et al., 8 Pet. 88.) 

What did this act profess to do? In the first place, it un- 
dertook to make these minors, children of W. C. Carr, of 
full age. 

I have not found, in my examination, a doubt thrown out 
of the power of the Legislature over the matter, nor can I 
conceive how a plausible argument can be formed against the 
constitutionality of sucha power. It interferes with no rights 
of property; it impairs no contract; it is not judicial, not 
retrospective, nor ex post facto. It was exercised by our 
Legislature when the common law was first adopted here by 
miking all of age between the ages of twenty-one and twen- 
ty-five, which was then the time of full age; it has been ex- 
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ercised repeatedly in other States in making females of age 
at the age of eighteen years; it has been exercised, also, in 
individual instances, for the purpose of enabling the child to 
receive its own earnings, and relieving the parent from the 
burden of its support. It is simply a question of social regu- 
lation; and no question of the entire control of the Legis- 
lature over the subject matter has ever been mooted, except 
in the case of 4 N. Hamp. 572, which was no judgment upon 
a case upon argument, but the answer to a query of the 
Legislature. 

IV. The subject matter is not, by this act, taken from the 
range of judicial cognizance and judicial judgment. It is 
simply turning realty into personalty ; makes no person of 
full age, and expressly gives to the County Court the power 
to approve or reject all sales that may be made. ‘The sale, 
in order to be valid, must have the judicial judgment of the 
court. 

We need scarcely call to the attention of the court the fact 
that this legislative power has been exercised in this State 
from an early period, and that vast amounts of land are held 
upon titles emanating from these acts of the Legislature. A 
single glance at the index of any volume of the es Acts 
will satisfy the court on that head. 


Lipscomb, for defendants in error. 


I. The act of the Legislature relied upon is, in its na- 
ture, a judicial sentence, a judgment or decree, rather than 
a rule of action—is an infringement of the judicial depart- 
ment of the government, and therefore in conflict with the 
second article of the constitution of the State, and inoperative 
and insufficient to enable the plaintiff to convey defendants 
any title to the lands sold. (4 Mo. 120, State v. Fry et al.; 
see opinion of the judges of the Superior Court of Judicature 
of New Hampshire to the Gencral Assembly of that State ; 4 
N. H. 572 and following, where the very point now under 
consideration is discussed ; Pierce’s heirs v. Pallon et al., T 
B. Mon. 162.) 
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We are aware that in some of the States acts of this sort 
have been held constitutional, and the deed of the appointee 
of the power operative to pass the title. (Rice et al. v. Park- 
man, 16 Mass. 326; Davidson v. Johannot, 7 Met. 388; So- 
bier v. Mass. Gen. Hos., 3 Cush. 483; Cochran v. Van Sur- 
ley, 20 Wend. 365.) 

In this last case, while the validity of the law is declared, 
yet the question seems not to have been made or considered 
as to whether the Legislature, in the passage of the act, did 
not infringe the judicial power. 

II. The order of the County Court being made under the 
special act, and not under the general law, does not help the 
matter. The act was in the nature of a writ of mandamus 
upon the court, and the order of the court was mere submis- 
sion to the legislative mandate; it was not the result of the 
exercise of judicial consideration, but the execution of a de- 
cree or sentence of another tribunal assuming judicial power. 
But for the special act, the court would not have made the 
order of sale; otherwise, why resort to the Legislature in the 
first instance ? 

The order of sale, then, not being the result of judi- 
cial consideration, it, like the act of the Legislature, is 
insufficient authority by which to divest the wards of their 
title. 

If these positions be tenable, the instructions and motion 
for new trial were properly refused. (Priv. & Loc. Acts of 
1855 ; 4 Mo. 120; 4 N. H. 572; 16 Mass. 826; 7 Met. 388; 
3 Cush. 483; 20 Wend. 865; 7 B. Mon. 162.) 


Bates, Judge, delivered the opinion of the court. 


By an act of the General Assembly, passed on the 17th day 
of November, 1855, it was enacted as follows: 

“ Section 1. Daniel A. Stewart, guardian of the persons and 
curator of the estate of James M. Johnson, Mary E. Johnson 
and Emily F. Johnson, minor heirs of William Johnson, de- 
ceased, is hereby authorized and empowered to sell all the 
real estate belonging to said minors in Marion county, in the 
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State of Missouri, subject to the approval of the County Court 
of said county of Marion. 

‘Sec. 2. The County Court of Marion county is hereby 
authorized and required to make an order for the sale of the 
west half south-east quarter of section twenty-one, and the 
west half north-east quarter, and the north-east fourth of the 
northeast quarter of section twenty-nine, all in township fifty- 
seven, of range seven west, with the appurtenances thereun- 
to belonging, and prescribed the mode of appraising and sell- 
ing the said real estate. 

“Sec. 5. Said real estate shall not be sold for less than 
three-fourths of its appraised value, or the amount at which 
the same shall have been appraised. 

“Sec. 4. Upon the payment of the purchase money for 
said real estate the said Daniel A. Stewart is hereby author- 
ized to make a deed to the purchaser or purchasers thereof, 
to be acknowledged before the said County Court of Marion 
county, conveying all the right of said minors in and to said 
real estate to the purchaser or purchasers thereof. 

“Sec. 5. Said Stewart shall make a full report of his pro- 
ceedings as to the appraisement and sale of said real estate to 
‘said County Court, and if the same be approved by said court, 
an order shall be made by said court accordingly ; and if such 
proceedings be not approved by said court, the same shall be 
null and void; and the court shall, upon the application of 
said Stewart, make another order for the sale of said real es- 
tate, containing the same requirements as hereinbefore spe- 
cified. 

“ Sec. 6. The money arising from the sale of said real es- 
tate, or so much thereof as may be necessary, shall be applied, 
under the direction of said County Court of Marion county, 
to the support, maintenance and education of said minors: 
Provided, however, that said money shall be loaned out at 
legal interest, and shall be used for the purposes aforesaid 
only, in such sums as may, from time to time, be required.” 
(See Private and Local Acts of Missouri, Adj. Sess. 1855, p. 
395.) 
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Stewart, acting in pursuance of that law, and under the 
order of the County Court of Marion county, sold the land 
mentioned in the second section to the defendants, who paid 
a portion of the price bid and gave notes for the remainder, 
and this suit is brought for the recovery of the amount of the 
notes. 

The defendants say that the notes are without consideration, 
because Stewart had.no power or authority to sell said land. 

The court below sustained that defence and gave judgment 
against the plaintiff, who appealed to this court. 

The only question presented for our consideration is as to 
the power of the Legislature to authorize Stewart to sell the 
land of his wards. ‘ 

It is insisted by the defendants that the power exercised by 
the General Assembly in passing the act quoted is of a judi- 
cial character, and therefore void, because it is in conflict 
with the constitution of the State. The question presented 
is of very great interest—firstly, because of the important 
principles involved in its consideration ; and secondly, be- 
cause of the number of estates which have been transferred 
under similar laws passed by the General Assembly. 

Whilst it is the duty of the judiciary to construe statutes, 
and, if they be found to be in violation of the constitution, 
to declare them void, yet thus to annul an act of a co-ordinate 
branch of the government is the exercise of a very high 
power, which must be used with great care and circumspec- 
tion, and only in a plain case. 

The laws of Missouri are, first, the constitution, treaties 
and laws of the United States; and, second, the constitu- 
tion and statutes of the State of Missouri, including the com- 
mon law of England and the acts of the British Parliament 
made prior to the fourth year of the reign of James the First, 
which are adopted by a statute as laws of the State. These 
constitute the body of the laws of Missouri, and we know no 
“higher law’? —no paramount leges leguin. We have no 
competency to know or decide upon “ natural right,’ or the 
principles of “ eternal justice.” 
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The second article of the constitution of Missouri is as fol- 
lows: 

“The powers of government shall be divided into three 
distinct departments, each of which shall be confided to a 
separate magistracy ; and no person charged with the exer- 
cise of powers properly belonging to one of these departments 
shall exercise any properly belonging to either of the others, 
except in the instances hereinafter expressly directed or per- 
mitted.” 

The first section of the third article declares that “ the 
legislative power shall be vested in a General Assembly.” 

The first section of the fifth article declares that ‘ the ju- 
diciary power as to matters of Jaw and equity shall be vested 
in a Supreme Court,” &c., and this language is repeated in 
the amendments adopted in 1822. 

The government organized by the constitution has all the 
powers of the State, and may exercise them in all cases not 
prohibited by the constitution ; and in considering the powers 
of the legislative departments we begin with a very different 
rule from that which obtains when we are considering the 
constitutional validity of an act of the Congress of the Uni- 
ted States, because it is expressly declared in the constitution 
of the United States that ‘the powers not delegated to the 
United States by the constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the peo- 
ple,” and we therefore look to the constitution of the United 
States to find the authority for every act of Congress. But 
all the legislative power which the people of the State have 
is vested in the General Assembly, with the exception of such 
power as is by the constitution itself prohibited. If this act 
of the General Assembly be an exercise of legislative power, 
it is valid unless it is forbidden by the constitution itself, and 
it is not perceived that anything in the constitution forbids it. 

The fact that the supposed owners of the land which was 
ordered to be sold were infants, does not, in our opinion, af- 
fect the constitutional question. Under the constitution, 
every citizen is the equal in rights and responsibilities of ev- 
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ery other citizen, whether we regard an adult sane man, not 
convicted of crime, or a new-born infant, a married woman, a 
lunatic, or a convicted felon ; yet, for just reasons, the Legis- 
lature has declared that certain classes of citizens are under 
disability to perform some acts which citizens generally are 
competent to perform, and has exercised peculiar authority 
over their persons and estates. The legal propriety of such 
acts when general, uniform and prospective, is not disputed. 
Nor does it affect the question that the property authorized 
to be sold was land. The constitution makes no distinction 
between real and personal property. 

It would be competent for the Legislature, by a general 
act, to direct the sale of all the land or all the property of 
infants. 

The question, however, yet remains, is it within the power 
of the Legislature to empower one named man to sell specific 
property of another man? This is the bare question. The 
fact that the man whose property is to be sold is himself un- 
der a disability to sell, which disability is created or made 
efficient by law, confers no power upon the General Assem- 
bly. That this might be effected by a general, uniform, pros- 
pective law not being doubted, there remains only the objec- 
tion that it is an exercise of judicial and not legislative pow- 
er, because of its special application to a particular case only. 

In this act, the General Assembly decides, or assumes, that 
Daniel A. Stewart is the guardian of the persons and curator 
of the estate of James M. Johnson, Mary E. Johnson, and 
Emily F. Johnson; that they are minors; that they are heirs 
of William Johnson, deceased, and that they own certain de- 
scribed land. Are the matters so decided or assumed definite- 
ly settled, or may they be disputed? Can the supposed mi- 
nors deny that they are minors? Can they deny that Daniel 
A. Stewart is their guardian or curator of their estate, and if 
they do so successfully, can they reclaim the land sold? Is 
the trust and power reposed in Stewart personal, to be exer- 
cised by him alone, or can any person holding his offices of 
guardian and curator exercise it; and must it be exercised 
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during the minority of all the infants, or can it be exercised 
after some or all of them have attained majority ? 

These and many other interesting questions present them- 
selves as we consider the act, but the study of these ques- 
tions does not much assist us in determining the main ques- 
tion whether the General Assembly exercised judicial power 
in passing this act. 

It is very difficult, if not impossible, to give comprehensive 
definitions of “legislative power” and ‘judicial power” so as 
to enable a judge to determine with certainty, in all cases, to 
which power a performed act belongs. 

In the case of Watkins v. Holman, 16 Pet. 25, the Su- 
preme Court of the United States said, “it is difficult to 
draw a line that shall show with precision the limitation of 
powers under our form of government. The executive in 
acting upon claims for services rendered may be said to ex- 
ercise, if not in form, in substance, a judicial power. And 
so, a court in the use of a discretion essential to its existence 
by the adoption of rules or otherwise, may be said to legis- 
late. <A legislature, too, in providing for the payment of a 
claim, exercises a power in its nature judicial.” Yet we 
suppose that none of these acts referred to by the Supreme 
Court of the United States, violate the article of the consti- 
tution which makes a division of the powers of government. 
Though of the nature of acts appropriate to another de- 
partment, they are essentially necessary to the proper per- 
formance of the duties of the department performing them. 

In the case of the State v. Fry and others, 4 Mo. 120, 
this court held that a divorce granted by the Legislature 
was invalid, and Judges McGirk and Tompkins (in addition 
to other reasons) both expressed the opinion that the grant- 
ing a divorce was the exercise of judicial power, and the 
principal argument used by them to show that it was not a 
law, was that it expended its force upon the parties divorced, 
and was not a rule of conduct, permanent, uniform and uni- 
versal. 

We cannot, however, agree that all laws must be univer- 
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sal, and apply uniformly to all citizens. Laws may and 
often do properly apply only to certain classes of citizens to 
the exclusion of others; and if any less than the whole 
number of citizens may be comprehended in a law, no 
reason is perceived why a law may not comprehend only a 
certain number, whether mentioned by general terms of de- 
scription or by name or other special description. Nor is 
any reason perceived why a law should necessarily apply to 
all property of like character within the State. A law may 
be such, which applies only to a certain kind of property or 
even to a specific piece of property. It may be a rule of 
conduct as to that property only, and efficient as a law, if it 
violated no provision of the superior law. 

The act under consideration, we think, cannot be re- 
garded as other than a law. It is true that it decides or as- 
sumes the existence of certain facts, but that is also true of 
almost all laws. 

It has not the character of a judicial act. It is not the 
adjudication of what the law is, but is a declaration of what 
the law shall be. It is not the administration of justice ac- 
cording to existing law, nor the determination of a contro- 
versy. It is not a violation of the constitution. The law is 
valid, and the sale of the land, if conducted in accordance 
with its requirements, (which is not disputed,) passes the 
title of the infants. 

It would extend this opinion too much to decide and com- 
ment upon many of the cases which we have examined. 
We refer to the cases cited below, as sustaining in part, and 
more or less pointedly, our views: Rice v. Parkman, 16 
Mass. 326; Davidson v. Johannot, 7 Met. 388; Sobier v. 
Massachusetts General Hospital, 3 Cush. 483; Dorr’s case, 
3 R. I. 299; Taylor v. Place, 4 R. I. 324; Cochran v. Van 
Surley, 20 Wend. 365; Leggett v. Hunter, 19 N. Y. (5 
Smith) 445; Carter v. The Commonwealth, 1 Grant’s Cases, 
Penn. 216; Fullerton v. McArthur, 1 Grant’s Cases, Penn. 
232; Kneass’ Appeal, 31 Penn. State Rep. 87; Schwen- 
berger v. School Directors, 32 Penn. State Rep. 34; Doe v. 
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Douglass, 8 Blackf. (Ind.) 10; Kibby v. Chitwood’s adm’r., 
4 Monroe, 91; Shehan’s heirs v. Barnett’s heirs, 6 Monroe, 
594; 7 B. Monroe, 162; Holman v. Bank of Norfolk, 12 
Ala. 869; McComb v. Gilkey, 29 Miss. (Cush.) 146; Boon 
v. Bowers, 30 Miss. (1 Geo.) 246; 4 Cal. 46; Wilkinson v. 
Leland, 2 Pet. 627; Watkins v. Holman, 16 Pet. 60; State 
v. Fry, 4 Mo. 120; Bryson v. Bryson, 17 Mo. 590; Hamil- 
ton and Treat v. St. Louis Co. Court, 15 Mo. 4; Cunning- 
ham v. Gray, 20 Mo. 170. 

In New Hampshire, the justices of the Superior Court of 
Judicature advised the House of Representatives of the Gen- 
eral Court that an act of the Legislature to authorize the 
sale of the land of a particular minor cannot be easily re- 
conciled with the spirit of the article in the constitution 
separating the powers of government. (4 N. H. 572.) 

In Illinois, (8 Scammon, 238, Lane v. Dorman,) it was 
held that a special law authorizing a sale of land of a de- 
ceased person to pay specified debts was unconstitutional as 
an exercise of judicial power. 

The case of Dubois v. McLean (4 McLean, 486) was de- 
cided by the Circuit Court for the United States for Illinois, 
in submission to the authority of the case of Lane v. Dor- 
man. 

We refer, also, generally, to Sedgwick on Statutory and 
Constitutional Law, chap. 5, p. 142, &c., and to Smith on 
Statutory and Constitutional Law, chap. 7, and part of chap. 
9, beginning on p. 500; and to the opinion of Judge Hickey, 
in the case of Sidney Bedford, in the Circuit Court of Fay- 
ette county, Kentucky, in the 10th volume of the American 
Jurist, p. 297; and also toa criticism of the case of Wat- 
kins v. Holman, (16 Peters, 25,) supposed to have been 
written by Hon. Archibald Williams, late of Quincy, Illinois, 
and published in the Western Law Journal of May, 1847, 
(vol. 4, p. 837.) 

The view which we have taken of the subject is expressly 
based upon the idea that the act in question directs only the 
management of the property of the infants, changing its 
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form and directing its use for their own benefit. Had the 
act undertaken to appropriate their property to the use of 
any other person it would have been void, because “retro- 
spective in its operation” by destroying rights previously 
vested by law. 

In like manner, an act which should undertake to annul 
or alter a settlement or disposition of property lawfully 
made by deed, last will, or other means, would be void. 
The property acted on in this case is understood to have 
been absolutely the property of the infants, subject to their 
free use and disposal under the limitations and provisions of 
the general law. Had the land been devised to them with a 
provision in the devise limiting their power to dispose of it 
before they should attain the age of twenty-one years, we are 
of opinion that no power in the State could authorize them, 
or any other person for them, to dispose of it before that 
time ; because by so doing the lawful act of the devisor in 
thus limiting his devise would be annulled by an act “retro- 
spective in its operation.” But, as this case stood, no past 
act, and no right of any person other than the infants was 
affected, and the right of the infants to the land was subject 
to a known power in the State to cause the sale of the land, 
manifested by existing laws, the provisions of which were at 
all times liable to repeal or modification, and the act in ques- 
tion was only a modification of the general laws in respect 
to the management of the estates of infants. 

Whilst we maintain the validity of this law, we think that 
we violate no rule of propriety or courtesy in expressing a 
decided opinion of the general impolicy of acts of like 
character. 


Judgment reversed and cause remanded; Judge Bay 
concurring. 

Judge Dryden, having been of counsel in the lower court, 
did not sit in the cause. 
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Jackson GILMORE, Respondent, v. Joun G. Cook ef al., 
Appellants. 


Recoupment.—The grantee by quit-claim deed, who, at the time of the pur- 
chase, had notice of a previous grant to a railroad of a right of way by his 
grantor, cannot allege that he was defrauded on the ground that the notice 
was not of a particular kind, as by recital in the deed, or by record. 


Appeal from St. Charles Circuit Court. 


Lewis and Alexander, for respondent. 


I. The instructions given by the court were right. The 
conveyance was only a quit-claim deed, which in its very na- 
ture implies that no specific quantity or title is contracted 
for. No contract, bargain or representation is shown in the 
case whereby appellants were to get for the price fixed any- 
thing more than respondent happened to own at the time. 
In accepting a quit-claim deed the appellants took all the 
risk upon themselves, except so far as any actual fraud com- 
mitted by their vendor might change their position. 

II. The verdict was for the right party. All the evidence 
shows that the appellants had, at the time of their purchase, 
both constructive and actual notice of the previous transfer 
of the right of way, &c. 


Edwards §; Randolph, for appellants. 


I. The instructions given by the court below on the part 
of the plaintiff do not contain the law, and were therefore 
improperly given. It is not necessary, as stated in the first 
instruction, in order to entitle the vendee to a deduction, to 
show that the vendor actually concealed, by fraudulent means 
and practices, the fact of the previous relinquishment. ( Vide 
Sugden on Vendors and Purchasers of Estates, p. 207, § 15; 
2 Swanson, 287; Pike v. Vigers, 2 Dru. & Wal. 258.) 

Tie right of the purchaser is to have what the vendor can 
give, with an abatement for so much as the quantity falls 
short—vide Hill v. Buckley, 17 Ves. 894; Magennis v. Fal- 
lon, 2 Mo. 588—and the instruction, numbered two, given 
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by the court below on the part of respondent, is erroneous 
for the same reason. Actual fraud, nor even misrepresenta- 
tion, on the part of the vendor, is not necessary in order to 
entitle the vendee to an abatement. 

II. The instructions asked for on the part of defendants, 
and refused by the court, contain the law, and were improp- 
erly refused by the court. 


DrypeEn, Judge, delivered the opinion of the court. 


This suit was brought on two promissory notes—one for 
two hundred and the other for twelve hundred dollars— 
given for the purchase price of a tract of land, in St. Charles 
county, sold and conveyed by the plaintiff to the defendants 
by a quit-claim deed. 

The defendants sought to recoup a part of the demand on 
the ground that the plaintiff fraudulently concealed from 
them, at the time of the sale and conveyance, the fact that 
he had theretofore granted to the North Missouri Railroad 
Company the right of way for their railroad through said 
land. A trial was had, which resulted in a verdict and judg- 
ment in favor of the plaintiff for his entire demand, and the 
defendants appealed to this court. The errors complained 
of have relation alone to the giving of instructions for the 
plaintiff and refusing those for the defendants, and to the 
form of the verdict. 

The evidence on the trial showed that the right of way 
was granted the 19th of February, 1855, and that the deed 
to the defendants (containing no allusion to the grant) was 
made the 20th of October following. It was also shown that, 
prior to the sale, the North Missouri railroad had been sur- 
veyed and staked out; that contracts for the grading had 
been let and much of the work done ; that two sub-contracts 
for the grading met in the orchard on the land sold to the 
defendants, and that the work on one of them had been com- 
pleted before the sale. By another witness it was proved 
that Hitch, one of the defendants, had told him “he was fully 
advised of the grant of the right of way at the time of the 
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purchase.” Another witness proved he was present, pending 
the negotiations for the sale between the plaintiff and the de- 
fendant Cook, when the fact of the grant of the right of way 
and the amount the plaintiff was to receive from the railroad 
company were discussed. 

There is no evidence in the case tending in the slightest 
degree to show that the plaintiff resorted to any artifice or 
trick to deceive or mislead the defendants, or to show that 
when they made the purchase they were ignorant, or, if igno- 
rant, that the plaintiff knew of their ignorance of the previ- 
ous grant of the right of way; on the contrary, there is no 
resisting the conclusion they knew all about it. In fact, the 
theory of the defence, as disclosed by the defendants’ instruc- 
tions, does not seem so much to deny the fact of notice, as 
the medium through which they received it. One of the in- 
structions assumes that the plaintiff was guilty of a fraudu- 
lent concealment unless the defendants were notified of the 
grant of the right of way by a recital of it in the plaintiff’s 
deed, or in some other writing of the plaintiff, the contents 
of which they had knowledge of. The other assumes the 
plaintiff’s guilt unless the grant was on record in the record- 
er’s office, or unless the notification of it came to the defend- 
ants at the time the deed was made. There was surely no error 
in refusing the instructions. If the defendants at the time of 
their purchase had knowledge of the facts in question, no 
matter how or when or from whom they derived it, they were 
not deceived, and cannot therefore say they were defrauded. 

Now, while some of the instructions given for the plaintiff 
are objectionable, yet we do not feel warranted in disturbing 
the judgment for this cause, since the verdict is manifestly 
for the right party, and could not have been otherwise than 
for the plaintiff consistently with the law and the evidence 
in the case. 

As to the objection to the form of the verdict, itis enough for 
us to say, no fault has been pointed out, aad none is apparent. 

The other judges concurring, the judgment of the Circuit 
Court is affirmed, with ten per cent. damages. 
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JOHN Reeves et al., Appellants, v. Lavina Reeves et al., Re- 
spondents. 


Officer—Return.—The return of an officer as to the execution of a process de- 
livered to him cannot be questioned collaterally, but is conclusive upon the 
parties to the suit. 

Replevin.—In an action upon a delivery bond it is immaterial, so far as the lia- 
bility of the obligors is concerned, at what point of time the property came 
to the hands of the plaintiff, so that he acquired the possession by means of 
the suit prior to its final determination. 

Appeal from Madison Circuit Court. 
Collier & Noell, for appellants. 
Dryven, Judge, delivered the opinion of the court. 


This was a suit brought by John Reeves against Lavina 
Reeves, before a justice of the peace, for the recovery of the 
possession of a certain filly claimed by the plaintiff, under the 
third article of the act of 1855 regulating proceedings in 
justices’ courts. The prescribed complaint and affidavit of 
the plaintiff were filed, and the justice made and delivered to 
the constable an order for the delivery of the property in con- 
formity to the statute. Before service of the order on the 
defendant, the plaintiff delivered to the constable the follow- 
ing bond in the cause: 

“ John Reeves, plaintiff, against Lavina Reeves, defendant. 
Before Ansel Matthews, justice of the peace of St. Francois 
township. Bond. 

“ We undertake and are bound to the defendant, Lavina 
Reeves, in the sum of one hundred dollars, for the prosecu- 
tion of the action in the above entitled cause, for the return 
to the defendant, Lavina Reeves, of the certain mare colt, 
two years old next spring, of a gray color, ordered to be de- 
livered to the plaintiff, John Reeves, if return thereof be 
adjudged, and for the payment to her, the said defendant, of 
such sum as may for any cause growing out of the order in 
the cause be recovered against the plaintiff, and for the pay- 
ment of all costs of suit. October the 17th, 1857. 

(Signed) JoHN X REEVES, 
Joun BOoswEL.., 
Francis M. X Carmacu.” 
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The constable read the process to the defendant, but omit- 
ted to take and deliver the property to the plaintiff, as re- 
quired by the order, but suffered it to remain in the posses- 
sion of the defendant, taking her bond with security, condi- 
tioned “to have the property before the justice on the day 
fixed for the trial,” and “for the delivery of it to the plain- 
tiff, if it should be adjudged his property.” 

A trial was had, resulting in a verdict and judgment for 
the plaintiff. Afterwards, on the day of rendition of the 
judgment, the constable delivered the colt to the plaintiff. 
Seven days thereafter, the defendant appealed to the Circuit 
Court, where the case was tried anew, and in the progress 
of the trial, the plaintiff voluntarily dismissed the suit. 
Thereupon, the court, as provided by the fourteenth and fit 
teenth sections of said third article, (R. C. 1855, p. 937,) 
proceeded tu assess the value of the property, and damages 
for the use of it, and rendered judgment against the plaintiff 
and his securities, Boswell and Carmach, for the filly or her 
assessed value, at the option of the defendant, and for double 
the damages assessed for her detention. Boswell and Car- 
mach, the securities of the plaintiff, appealed to this court. 
On the inquisition of damages, the appellants proved by the 
constable who executed the justice’s process, that, ** when he 
went to take the property, the defendant refused to give it 
up, but locked it up in the stable, and he could not get it; 
that the defendant gave a bond to him for the delivery of the 
property on the trial at the return day of the writ. On the 
return day the cause was continued, and witness took another 
bond for its delivery of the defendant, Lavina Reeves, at the 
next law day, which bond is exhibited to the witness, and 
identified by him. On the day of trial, and after the trial 
and judgment of the justice in favor of the plaintiff for the 
possession of the property, he (witness) delivered the property 
to the plaintiff.” The appellants then read in evidence the 
second delivery bond given by the defendant, the orler of 
delivery, and the constable’s return on the latter, which re- 
turn is as follows: 
3—VOL. XXXIII. 
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“Served the within by reading on the 30th of October, A. 
D. 1857, and by taking a bond for the delivery of the prop- 
erty. T. P. Hawkins, Constable.” 

‘The within named colt delivered this, the 21st day of 
November, 1857, [date of judgment. ] 

T.P. Hawkins, Constable.” 

The appellants asked, and the court refused, the following 
declaration of law, and they excepted, to wit: 

“‘The defendants [appellants] ask the court to declare, as 
a conclusion of law, that if the evidence in the case shows 
that after the plaintiff and his securities executed the bond read 
in evidence by defendants, the constable allowed the property 
to remain in possession of defendant and did not deliver it to 
plaintiff under the writ, and was prevented by threats from 
taking said property by defendants and others, but took bond 
from defendants for the delivery of the property on the 
trial and after the trial and a judgment for the plaintiff, 
the constable took the property and delivered it to the plain- 
tiff in accordance with said judgment, then the securities, 
Carmach and Boswell, are not liable on said bond as such 
securities.” 

The only ground urged at the bar for the reversal of the 
judgment is the refusal of the court to make this declaration 
of the law as applicable to the case. It was properly refused. 

The inquiry sought to be raised was as to whether the 
property in controversy had been delivered to the plaintiff 
under the original writ or under the judgment of the justice. 
This it was not competent to do. The constable’s return, 
which was that the property was delivered under the writ, 
eould not be questioned collateraliy, but was conclusive upon 
the parties. (Hallowell et al. v. Page, 24 Mo. 590; Page 
v. Page & Bacon, 24 Mo. 395; Dellinger’s adm’r v. Lliggins, 
26 Mo. 180.) 

Again: the instruction assumes the law to be, that if the 
property was not delivered to the plaintiff until after the 
judgment of the justice, and because of the judgment, that the 
securities are not liable on the bond. The correctness of the 
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assumption is not conceded. It is quite immaterial, so far as 
the liability of the obligors is concerned, at what point of time 
the property came to the hands of the plaintiff, so that he ac- 
quired the possession by means of the suit prior to the final 
determination of the litigation. 

There was no error committed by the Circuit Court, and 
its judgment is therefore affirmed; the other judges con- 
curring. 


4 


Heser Livermore et al., Respondents, v. Henry H. Wricut 
et al., Appellants. 


Mechanic’s Lien—Limitation.—Under the mechanic’s lien law, if the sev- 
eral items are furnished under one contract, the contractor may file his lien 
within ninety days after the date of the last item; but if the materials are 
furnished under different, distinct contracts, the lien must be filed under 
each contract within the time limited. 


Appeal from Iron Circuit Court. 
Garesché § Farish, for respondents. 
John W. Noell, for appellants. 


Bates, Judge, delivered the opinion of the court. 


This was a suit to enforce a mechanic’s lien. The plain- 
tiffs furnished Wright materials for the erection of a dwelling 
house, and also for the erection of a kitchen to be attached 
to the house. The contest between the parties was whether 
all the materials so furnished constituted one demand and 
lien. 

The dwelling house was built. The kitchen has not been 
built. The materials for the dwelling house were furnished 
first, and Wright gave his note for their price. The materials 
for the kitchen were delivered afterward, and, Wright having 
died, they were not used in the building, but were still lying 
on the premises when this suit was brought. The lien was 
filed more than ninety days after the materials for the dwell- 
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ing house were delivered, but less than ninety days after the 
materials for the kitchen were delivered. 

There was evidence tending to show that Wright con- 
tracted with the plaintiffs for all the materials for dwelling 
house and kitchen at the same time, but wished the materials 
for the dwelling house to be delivered first, that he might 
have the use of the house quickly. 

Instructions were prayed by both parties and refused by 
the court, but the defendants took no exceptions to the refusal 
of the instructions prayed by them. The court on its own 
motion gave the following instructions, to which the de- 
fendants excepted: 

1. The court instructs the jury that if they find that the 
several items of the plaintiffs’ account for material furnished 
Henry Wright, deceased, were furnished by the plaintiffs 
under one contract, and that the account thereof was filed 
with the clerk within ninety days after the date of the last 
item, they will find a verdict for the plaintiffs for the amount 
of their account. 

2. But if they find that the last items of account were not 
furnished under the same contract under which the first item 
was furnished, and that more than ninety days had elapsed 
after the date of the first item before the account was filed 
with the clerk, then they will disallow the said first item as 
any proper lien on the building. 

3. The court further instructs the jury that although the 
plaintiffs to entitle themselves to their verdict must satisfy 
them that the several items of their account were all sup- 
plied and furnished by them under one and the same con- 
tract, yet if the plaintiffs have shown that the said Wright 
contracted with them at the same time for lumber to build 
the dwelling house as well as the kitchen, and that under 
said contract the plaintiffs did supply the lumber for the 
kitchen, they will find for the plaintiffs, although said con- 
tract did not definitely describe the quality or quantity to 
be furnished. 

If the materials furnished by the plaintiffs were so fur- 
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nished as two separate, distinct acts under two contracts, 
each must of necessity stand upon its merits, and there would 
have been no lien for those first furnished because the lien 
was not filed within ninety days thereafter ; but if it was all 
one transaction, then, for the purpose of ascertaining the 
time within which the lien should be filed, it all relates to the 
time of furnishing the last item. The determination whether 
it was one transaction or two properly pertained to the jury, 
and was, by the instructions given, fairly submitted to the 
jury. The giving a note by Wright was not conclusive evi- 
dence of a separation of the two accounts, but was a circum- 
stance very proper to be considered by the jury. 
Judgment affirmed; Judges Bay and Dryden concur. 
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State OF Missouri, Respondent, v. Davin C. Wetcu, Appel- 
lant. 


Practice, Criminal—Grand Jury.—A challenge to a grand juror or to the ar- 
ray must be made before the jurors are sworn, and can only be made for 
the causes stated in the statute. (R. C. 1167, § 2.) 

Practice, Criminal—Demurrer.—That a plea in abatement is not sworn to is 
no cause of demurrrer. 


Appeal from Pemiscot Circuit Court. 
E. G. Walker, for appellant. 


I. That the record nor the caption, neither the one nor the 
other, shows where the pretended term of the pretended Cir- 
cuit Court was begun and held, if any was so begun and held 
in October, 1857. 

II. That the record shows that the grand jurors by whom 
the pretended indictment was found and returned a “true 
bill,’ had been summoned and selected from a certain class, 
to wit, householders, and not from the general class of the 
free white male citizens of the State of Missouri, being resi- 
dents of the county of Pemiscot, and otherwise qualified ac- 
cording to law. (State v. Rawls, 7 Sm. & M.) 
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III. That the oath required to be administered to the 
sheriff and all his deputies attending the court, as required by 
the statutes of Missouri, does not appear by the record to 
have been administered. 

It is a well settled principle in all the decisions in all the 
States that it is the office of the caption of the record to show 
when, where and by what authority the court was held and 
claimed to act. (State v. Rawls, 7 Sm. & M., and the au- 
thorities there referred to.) 


S. Voullaire, for respondent. 


The court below properly sustained the demurrer on the 
part of the State to the plea in abatement of appellant, be- 
cause, 

I. The plea in abatement should have been verified by affi- 
davit. (R. C. 1855, p. 1182, § 6.) 

II. The illegal manner of summoning a grand jury is no 
ground for a plea in abatement to an indictment. (State v. 
Bleckley, 18 Mo. 428; R. C. 1855, p. 910, § 9, & p. 1167, § 
2 & 3.) 


Bates, Judge, delivered the opinion of the court. 


The defendant was indicted for gaming. He at a subse- 
quent term of the court filed a plea in abatement, alleging 
that the grand jury which found the indictment had not been 
summoned in the manner provided by law, and setting out 
the particulars in which the law was departed from. The 
circuit attorney demurred to the plea in abatement, and the 
demurrer was sustained. The defendant then pleaded not 
guilty, was tried, convicted, and fined. 

The only question is upon sustaining the demurrer to the 
plea in abatement. 

It is objected here that the plea in abatement was not sup- 
ported by affidavit, but that is not a ground for demurrer. 

The demurrer was properly sustained. 

The statute regulating practice in criminal cases (art. 3, 
§ 2, p. 1167) provides for objections to grand jurors being 
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made before they are sworn, and section 3, on same page, 
provides that “no challenge to the array of grand jurors, or 
to any person summoned as a grand juror, shall be allowed 
in any other cases than such as are specified in the last sec- 
tion.’ This plea in abatement is in the nature of a challenge 
to the array, and is forbidden by the statute. This case is 
fully covered by the decision in the case of the State v. 
Bleckley, 18 Mo. 428. 
The other judges concurring, judgment affirmed. 


+1200; 


Cuaupius A. Pease, Respondent, v. OLIVER Lawson ef al., 
Appellants. 


Deed—Seal.—At common law, a piece of paper cut and affixed to a wafer on 
the deed was a sufficient sealing of the instrument. The law does not re- 
quire that the impression should be apparent. 

Conveyunce—Evidence.—It is no objection to the admission in evidence of an 
instrument, properly proved, that the plaintiff was the subscribing witness 
upon whose evidence it was certified by the proper officer, the plaintiff hav- 
ing no interest in the land at the time of making such proof. 

Limitations.—To rebut the evidence of adverse possession, the plaintiff was 
properly permitted to show that the defendant’s claim of title under which 
entry was made was under a tax sale which allowed two years for redemp- 
tion. 

Adverse Possession.—A possession, to be of any avail under the statute of lim- 
itations, must be adverse to the rightful owner; to be adverse, it must be 
under a claim of title hostile to the right of the true owner. 


Appeal from Iron Circuit Court. 


This was an action of ejectment. Upon the trial, the plain- 
tiff gave in evidence— 

1. A patent to Andrew Jamison for the north-west quar- 
ter of south-east quarter of section 52, township 34, range 
4 east, containing forty acres, dated March 15, 1837. 

2. Plaintiff read a deed from J. H. Relfe and wife and An- 
drew Jamison to John L. Van Doren, dated August 13, 1836. 

3. Copy of deed from J. L. Van Doren to Luther Halsey, 
dated May 20, 1837. 


4, The plaintiff then offered to read, as an acknowledged 
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deed, a power of attorney from Luther Halsey to John M. 
Eager, dated September 24,1855. Defendants objected, and 
it appeared, on inspection, tliat there was no scrawl by way 
of seal made with pen or pencil, but there was a small round 
piece of paper, cut in scallops on the edges, attached to the end 
of the grantor’s name, the usual place of a seal with a wa- 
fer, but no impression made thereon. The proof on the 
deed was the proof of Claudius A. Pease, the present plain- 
tiff, taken September 25, 1855. The defendants objected 
that the paper was not a sealed instrument, and that Clau- 
dius A. Pease was not a competent witness to prove the decd ; 
but the court overruled the objection and permitted the paper 
to be read, and defendants excepted. 

5. Plaintiff then offered a deed from Luther Halsey, by 
John M. Eager, attorney in fact, to Claudius A. Pease, dated 
November 27, 1855, which was precisely the same as the 
power of attorney to Eager in regard to the seal. The de- 
fendants objected. 

6. Plaintiff then read a deed from Luther Halsey to John 
M. Eager, dated September 24, 1855, for one undivided half 
of the two tracts of land mentioned in the power of attorney. 
Defendants objected. 

7. A deed from John M. Eager to plaintiff, Claudius A. 
Pease, dated September 24, 1855. 

8. Plaintiff then offered to read a power of substitution 
from John M. Eager to Claudius A. Pease, dated March 24, 
1856. Defendants’ objection overruled and excepted to. Also, 
a power of attorney from said Eager to Pease, dated March 
24,1856. Same objections and exceptions taken. 

This was all the evidence on the part of the plaintiff. 

The defendants gave in evidence a deed from John Polk 
and wife, dated November 12, 1847; and proved a continu- 
ous possession under that deed up to the date of trial, being 
more than ten years next preceding the commencement of 
the suit. 

After defendants closed their evidence, the plaintiff offered 
to read, and did read, against the objections of defendants, a 
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tax deed from the State to John Polk, dated March 7, 1849, 
purporting to be based on a sale for taxes made in 1846, for 
the purpose of showing that at the time Polk sold to the Mad- 
ison Iron Company his title had not been complete. 

This was all the evidence. 

The defendants asked six instructions, all of which were 
refused ; but the court gave, of its own motion, the following 
instructions : 

“Tf the jury find that the defendants, the Pilot Knob Com- 
pany, by their tenants and employees, have held possession 
of the land in controversy continuously for the term of ten 
years next before the 20th October, 1858, the date of the com- 
mencement of this suit, under an exclusive claim of right to 
the property, then the plaintiff is barred of his recovery by 
the statute of limitations, and the jury will render their 
verdict for defendant. 

“But if they find that the defendants, the Pilot Knob Com- 
pany, entered into possession under the tax title conveyed to 
them by Polk, well knowing that no title could arise from 
such sale before the period of two year’, the time allowed for 
redemption had expired, then such deed from Polk is no suf- 
ficient color of title to entitle the defendants to possession 
beyond the particular spots actually occupied and enclosed 
by them. And even in this case the jury must find that 
each particular spot had been held continuously for the space 
of ten years before the institution of this suit, as above, be- 
fore the defendants will be entitled to their verdict as to the 
parts thus enclosed and occupied. 

“ But if the jury find that more than ten years have elapsed 
after the taking possession by the defendants, and after the 
period of redemption had expired, before the institution of 
this suit, and that during the whole of this time the defend- 
ants have occupied parts of the land, exercising ownership 
and control over the whole, and that such possession had 
been continuous to the time of the commencement of this 
suit, then they will find a verdict for defendant. The plain- 
tiff having deduced a title from the Government by a regular 
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chain of title deeds, is entitled to recover unless he is barred 
by the statute of limitations, as above. 

“Tf the jury find that the plaintiff commenced an action for 
the recovery of the land in controversy against the tenants of 
the defendants on the 14th day of December, 1857, and that 
after said suit was dismissed and within one year from the 
date of such dismissal the plaintiff commenced this suit, then 
the jury must find that the ten years of the statute of limita- 
tions had elapsed before the said 14th December, 1857, be- 
fore they can find for the defendants.” 

Verdict for plaintiff. Motion for new trial was overruled, 
exceptions duly taken, and defendant appealed. 


J. W. Noell, for appellant. 


I. The several deeds objected to as not being sealed should 
have been excluded, and Claudius A. Pease not being a com- 
petent witness on the trial, could not prove up the deeds out 
of court and read them in his own case in court. 

II. That defendants made out a clear case under the stat- 
ute to quiet vexatious litigation of 1847, and the instructions 
asked by defendants, in regard to limitations, should have 
been given. 

III. The court should not have permitted the tax deed to 
Polk to be read for the purpose of shortening defendants’ pos- 
session. Defendants went in under Polk’s deed, and it made 
no difference about the character or quality of Polk’s title. 
His deed describes the land, and gives quality to defendants’ 
possession without any reference to what may have been be- 
hind his claim. 

IV. The plaintiff reads the tax deed himself. Is he not 
estopped from denying the title under that deed? If defend- 
ants had read the deed, plaintiff might have required defend- 
ants to show that the requirements of law had been complied 
with so as to authorize the deed. But when plaintiff offers 
to read, and does read the deed, he must admit its validity 
as a deed. 


M. Frissell, for respondent. 
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DryDEN, Judge, delivered the opinion of the court. 


The counsel for the appellants presents four grounds of 
error for the reversal of the judgment of the Circuit Court 
in this case : 

First—That certain documents, purporting to be deeds for 


the conveyance of the land in controversy, under which the | 


plaintiff claimed, were not sealed instruments, and, therefore, 
inoperative to pass the title, and should have been rejected. 

Second—That the certificate of proof of the letter of at- 
torney from Halsey to Eager being based on the testimony 
of the plaintiff, as subscribing witness, was incompetent evi- 
dence for the plaintiff, and should have been rejected. 

Third—The admission of the tax deed to Polk in evidence, 
under whom the defendants claim, at the instance of the 
plaintiff. And, 

Fourth—The misdirection of the jury on the question of 
the defence of the statute of limitations. 

We will consider the several grounds in the order in which 
they are presented. 

1. As to whether the documents objected to were sealed 
instruments: The originals not being before us, we are left 
to decide the question upon such descriptions of them as are 
furnished in the bill of exceptions. The decision of the 
question as to one will dispose of the objection to the others. 
We will examine the letter of attorney from Halsey to Eager. 
It concludes thus: ‘In witness whereof, I have hereunto 
set my hand and seal,” &c. The bill of exceptions thus de- 
scribes what is claimed to be the seal: ‘It appeared on in- 
spection that there was no scrawl by way of seal made with 
pen or pencil, but there was a small, round piece of paper, 
cut into scallops on the edges, attached to the end of the 
name, the usual place for a seal, with a wafer, but no im- 
pression made thereon.” 

The common law seal, which was “an impression upon 
wax or wafer, or some other tenacious substance capable of 
being impressed,” has become well nigh obsolete in this and 
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many other States of the Union, the statutory “scrawl, by 
way of seal,” having almost entirely superseded it. Yet a 
seal of the one or the other sort is still requisite (and either 
is sufficient) to constitute a document a sealed instrument. 
In this case it is not pretended the statutory mode was 
adopted ; so that, unless what was done comes up to the 
common law standard, the letter of attorney is not a sealed 
instrument in the sense of the law. Does it, then, reach 
this standard? The point of the objection is that no impres- 
ston was made on the wafer, and so, although everything else 
had happened necessary to a valid sealing, yet the want of 
this crowning requisite was fatal. Now, as in the days of 
the greatest strictness, the common law prescribed no par- 
ticular instrument with which to make the impression, nor 
fixed the breadth or length or depth it should be made, and 
as the execution of this paper was attended with the usual 
circumstances of deliberation, and as it was manifestly in- 
tended as a sealed instrument, and as the scalloped paper, 
when applied to the wafer and caused to adhere, must from 
a physical necessity have made an impression, we fell war- 
ranted, for the effectuation of the clear intentions of the 
parties, in regarding the scalloped paper a sufficient instru- 
ment, and the impression made by it to cause cohesion, a 
sufficient impression to comply with the requirement of the 
law. 

2. The plaintiff derived title through a deed to him of 
date 27th November, 1857, made by John M. Eager, as at- 
torney of Halsey, under a letter of attorney of the latter of 
date 24th September, 1855. Pease, the plaintiff, was the 
subscribing witness to the last named paper, and on the day 
of its date he appeared before a clerk of a court of record 
in the State of New York and proved the execution by Hal- 
sey, and thereupon the clerk endorsed thereon a certificate 
of the proof in due form. On the trial of the case the 
plaintiff was permitted to read the certificate as evidence of 
the execution of the letter of attorney, and the permission 
to read it is assigned for error, because, as is objected to by 
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the defendants, to permit the plaintiff to read the certificate 
based upon his own previous testimony, is to allow him to 
give evidence in his own behalf. We think the objection is 
not well taken. Our act regulating conveyances has pro- 
vided that proof of the execution of instruments affecting 
real estate may be made by the subscribing witness before a 
proper officer, and when made and certified in accordance with 
the act it makes it efficacious in favor of all persons, with- 
out limit, having an interest for the purposes of evidence in 
the deed proved. If the proof had been made after the plain- 
tiff had acquired his title, the question would present a wide- 
ly different aspect; but as the reverse is true, we think the 
plaintiff as much entitled to the benefit of the certificate as 
if it had been based on the testimony of a stranger. 

3. The defendants relied upon a continuous adverse pos- 
session of the premises in controversy for a period of ten years 
before the commencement of the suit, to defeat the plaintiff’s 
title, and gave evidence tending to show such possession ; and 
hy way of showing color of title, put in evidence the quit- 
claim deed of one John Polk to the defendants, the Iron Com- 
pany, for the land in controversy, bearing date the 12th of 
November, 1847, under which the defendants took possession. 
The suit was commenced the 14th of December, 1857, ten 
years and a month after the defendants had accepted the deed 
from Polk, and the material inquiry on the trial of this issue 
was whether, although the defendants had had possession for 
ten years, their possession was during all that time adverse to 
the plaintiff; if not, the defence failed. As a fact from which 
the jury might infer the possession had not been adverse, 
after the close of the defendants’ evidence, the plaintiff, 
against the, objections of the defendants, read a tax deed of 
the register of lands to John Polk for the same land, of date 
March 7, 1849, reciting the sale of the land to Polk by the 
sheriff of Madison county, on the first day of October, 1846, 
for the taxes, interest and costs thereon. I think the deed 
was competent upon the question of the character of the 
possession. 











42 ST. LOUIS. 





Pease v. Lawson. 





4, The law in force at the time of the tax sale to Polk se- 
cured to the owner of the land the right to redeem at any 
time within two years after the sale by repaying to the ven- 
dee his purchase money, with interest; but if he neglected 
to redeem during the appointed interval, at the expiration of 
the time the vendee was entitled to a conveyance from the 
register of lands in pursuance to the previous sale by the 
sheriff. If, prior to the expiration of the period of redemp- 
tion the defendants entered and held the premises in contro- 
versy in this case, claiming under said sale to Polk, their 
possession during the interval for redemption was not adverse 
to, but was consistent with, the plaintiff’s title. In such 
case, the defendants tacitly confess that their title is fora 
limited time defeasible by the act of the plaintiff—an admis- 
sion inconsistent with an adverse possession. 

A possession, of however long continuance, to be of any 
avail under the statute of limitations, must be adverse to the 
rightful owner; to be adverse it must be under a claim of 
title hostile to the right of the true owner. (Ang. on Lim. 
400-401; Kirk v. Smith, 9 Wheat. 288; Jackson v. Porter, 
1 Paine, C. C. R., 457.) 

The law applicable to the defence of the statute of limita- 
tions was given to the jury by the court as favorably for the 
defendants as the evidence in the case would justify, and 
finding no error in the record of the Circuit Court, its judg- 
ment is affirmed. Judge Bay concurs. 


Bates, J. I doubt the propriety of admitting in evidence 
the deed from the register of lands to Polk, and I also doubt 
whether the defendant’s possession was not adverse to the 
plaintiff during the period from its commencement to the 
time of the execution of the deed from the register of lands 
to Polk; but being unable to remove these doubts now, I 
solve them in favor of the rightful owner against the posses- 
sor without title, and concur in affirming the judgment. 
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Henry Hosern, Appellant, v. Etiza W. Mourpuy, Respon- 
dent. 


Review.—Under the practice act of 1849, where the judgment is entered 
upon a finding of the court, the party excepting must make his application 
for a review of any question of law or fact as provided by sec. 3, art. 15, of 
said act. 


Appeal from Franklin Circuit. 
C. D. Colman, for appellant. 


J. Halligan, for respondent. 


Dryben, Judge, delivered the opinion of the court. 


This action was commenced the 6th of March, 1854. 
The parties waiving a jury, this case was tried by the court 
and its decision given in writing as required by the 2d 
section of the 15th article of the practice act of 1849, and 
filed with the clerk, and judgment entered thereon for the 
defendants in accordance with the finding. 

No exception was taken by the plaintiff to the decision of 
any question of law by the court in the progress of the trial, 
nor after the trial was any application made to the court for 
a review of any question of law or fact, as provided by the 
3d section of said practice act then in force. There is there- 
fore no point saved in the case to warrant the interference 
of this court with the judgment of the Circuit Court, and 
the same is with the concurrence of the other judges affirmed. 


Siuas Situ eé al., Plaintiffs in Error, v. Ropert L. PHI.uirs, 
Defendant in Error. 


Exceptions.—Objections to the action of a nisi prius court must be stated in 
the bill of exceptions. 


Error to Perry Circuit Court. 


T. C. Johnson, for plaintiffs in error. 
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J. W. Noell, for defendant in error. 


Bates, Judge, delivered the opinion of the court. 


This was an action in the nature of ejectment, which was 
tried before the court without a jury. 

The record does not show any instructions or declarations 
of law given or refused by the court. Upon the trial, the 
court gave judgment for the defendant. We cannot tell 
what was decided in the court below. 

It is argued in this court that the court below improperly 
admitted evidence given in the lower court by the defendant. 

The objections to the testimony given do not appear in the 
record. Indeed, it does not properly appear that any objec- 
tion at all was made, the only statements being that the 
plaintiff “‘excepted to the reading” of certain papers in 
evidence. There is nothing in the case which we can 
review. 

The other judges concurring, the judgment is affirmed. 


——__+e80or—____ 


Joun O’F. Farrar et al., Respondents, v. James H. Comrort, 
&c., ADMINISTRATORS OF Howarp F. Curisty, DECEASED, 
Appellants. 


Partition— Warranty.—There is an implied warranty between coparceners as 
to the property allotted in partition; but, Ae/d, that in this case there had 
been no partition, and that the lots had not been held in coparcenary. (S. 
C., Farrar v. Christy’s adm’r, 24 Mo. 458, Pt. 8, affirmed.) 

Administration—Limitations.—A suit against the administrator, upon the agree- 
ment recited in a bond of his intestate, is a sufficient exhibition of the 
plaintiff's demand to save it from the operation of the statute of limitations 
of three years, although the plaintiff subsequently amend his petition and 
sue upon the bond for the penalty. 


Appeal from St. Louis Land Court. 
B. A. Hill, for appellants. 


I. There is no breach of the bond; and if there were, the 
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plaintiff has received full accord and satisfaction by the 
charge of the two lots of Howard as advancements in fee. 

As to the breach of the bond: 

The bond provides for indemnity to Mrs. Sweringen, as 
heir of William and Martha Christy, under the conditions 
of the deed of 20th September, 1832, upon the happening 
of the contingencies mentioned therein. 

No contingency has happened, and no contingency could 
happen, by which Mrs. Sweringen could take anything un- 
der the deed of 1832 as heir of William and Martha Christy. 

The release of 1842, under case in 24 Mo. 574. conveyed 
no interest which had arisen, or could arise, under the deed 
of 1832. 

By the deed of 1832, the other heirs of William and Mar- 
tha Christy must take as purchasers under the deed, in the 
character of the other heirs of William and Martha Christy, 
upon the happening of the contingency that Howard and Ed- 
mund both die without leaving legal heirs of their bodies. 

This limitation upon an indefinite failure of issue was 
void for uncertainty, and our Supreme Court held that the 
estates vested in the original tenants in tail, in cross remain- 
der, eo instanti, as of 20th September, 1832, so that Howard 
became seized of Edmund’s two lots, and Edmund became 
seized of Howard’s two lots. 

Our court held “that there was nothing remaining in the 
grantors of the entail; their whole estate passed by the 
deed ;” and so the court holds that the whole estate passed 
to Edmund and Howard when the deed was made. 

Mrs. Sweringen took as heir of Edmund, in 1840—not by 
reason of any contingency to happen; not as a purchaser 
under the deed of 1852, but by descent as heir of Edmund. 
(See case, 24 Mo. 472.) 

The bond does not provide for any payment for any in- 
terest she had inherited from Edmund. It provides for her 
indemnity for any interest she might take as heir of the 
grantors in the deed of 1832, under the limitations in that 
deed. They must take as purchasers under the deed in order 
4-——VOL. XXXIII. 
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to demand indemnity for a breach of the bond. They can 
claim nothing as heirs of Edmund. 

The only contingency that could happen after 1842, was 
the death of Howard without heirs of his body, and this 
could not affect the estate of the other heirs of William 
Christy and wife, under the conditions of the deed of 1832. 

The condition of this bond is clear. The grantees in deed 
of 1832 were Edmund and Howard. Edmund was dead; his 
vested remainder, according to the decision of our Supreme 
Court, had descended to his heirs at law. 

This was a vested remainder in Howard’s two lots. No con- 
tingency as to Edmund’s dying without issue remained. It 
was a contingency to happen thereafter, and I do not doubt 
that the interest supposed to remain under the conditional 
limitation in favor of the other heirs of William and Martha 
Christy, by the deed of 1832, by which they were supposed 
to be capable of taking as purchasers under the deed, was 
intended to be provided for if Howard died without issue. 
As this limitation was void, as no estate could vest under the 
deed of 1832 in the said other heirs as purchasers, there was 
no contingency to happen that could affect the interest of 
Mrs. Sweringen under the deed of 1832 or the bond of 1842. 

As to Edmund’s vested remainder, it was a fixed interest 
vested, and not contingent. 

The bond and the condition has reference to a future 
estate that is to come to the heirs of William and Martha 
Christy, as purchasers under the deed of 1832, if Howard 
dies without heirs of his body. No such estate can, by any 
possibility or contingency, pass to said other heirs by virtue 
of said deed of 1832, or any conditions, contingencies or lim- 
itations thereof. (1 Fearn. on Rem., p. 385, 10th ed.) 

The recovery for a breach of a bond must be in strict ac- 
cordance with the condition thereof. (Stanberry v. Morgan, 
6 Mon. 308; Howe v. Howe, 10 N. H. 88; Lord Arlington 
v. Municke, 2 Sand. 411; Liverpool Water Works, 9 East, 
507; Bacon’s Abr., tit. Conditions—Of breach of conditions, 
p. 311, last American edition. ) 
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II. The said Sweringen and wife were and are concluded 
by the partition and proceedings therein resulting, in the 
decree of January 6, 1843. 

The parties to the proceedings in equity for the partition 
of William Christy’s real estate, and the adjustment of the 
advancements, were all the heirs of William Christy, includ- 
ing Edmund, Howard, and Sweringen and wife. After the 
commencement of the proceedings, Edmund died, and all 
the other heirs of William Christy were heirs of Edmund in 
precisely the same proportion, except Martha, the mother, 
who inherited from her son one eighth of his share. 

But the advancements to Edmund were more than his 
share of the estate of his father, so there was nothing to be 
inherited from him. The whole estate of William Christy 
was to be divided among the surviving heirs according to 
their several interests, less the advancements to be charged. 

The parties to the decree were therefore the same parties— 
the surviving heirs of William Christy—when the decree was 
made. 

The parties now before this court are the representatives 
of Martha J. Sweringen and of Howard Christy, two of the 
heirs who were parties to the decree and proceedings in 
partition. The claim in this case, by the representative of 
Martha J. Sweringen, is for compensation for the alleged 
contingent interest she had in the same two lots that were 
charged to Howard Christy as advancements in the partition 
case and proceedings, that were paid for by Howard Christy 
to the other heirs, and credited to Mrs. Sweringen to the ex- 
tent of her share in that partition. 

Here, therefore, is mutuality—the same parties, the same 
subject matter. The decree is, therefore, final and conclu- 
sive. Itis rem adjudicatem, and has been for about twenty 
years. (See Comyn’s Dig., Parcener, 69, p. 226, vol. 5; 4 
Cruise, 84, tit. Deed, ch. 6, § 16.) 

This is a decree between privies, and is conclusive. (2 
Cow. & Hill’s Notes to Phillips’ ed., p. 920, and cases cited ; 
Greenl. Ey.) 
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The identity of the subject matter is to be proved by parol. 
The authorities authorizing the admission of the evidence of 
Henry S. Geyer are full and conelusive. (2 Cow. & Hill’s 
Notes to Phillips’ Ev., pp. 838, 839, and cases cited, and 971- 
2, et id.; 2 Smith’s Leading Cases, 668-674; 2 Mo. 154; 5 
Mo. 132; 9 Mo. 124; 1 Greenl. § 532; 7 J. J. Marsh. 431; 
State v. Morton, 18 Mo. 53.) His evidence identifies the two 
lots as those acted upon by the arbitrators. 

The submission to arbitration and the award are equally 
as conclusive as the decree in chancery. (2 Cow. & Hill’s 
Notes to Phillips’ Ev., pp. 840-1, and cases cited.) 

These were proceedings in rem. Mrs. Sweringen being a 
_ femme covert is bound by the decree equally as if she were 
a femme sole. (Bradstreet v. Clark, 12 Wend. 602, 670; 
Martin v. Martin’s heirs, 5 Mart., La., N. S., 165; Brous- 
sard v. Bernard, 7 La. 216, 223, 4; Com. Dig., tit. Par- 
cener, ch. 9.) 

III. The partition is an implied warranty as between co- 
parceners. (Picot’s Trustee v. Bogy; Page & Benoist, 26 
Mo. 399, 420. See also, Beauchamp v. Venables, 3 Dana, 
826 ; 5 Com. Dig., Parcener, ch. 13, p. 228; 4 Cru. Dig. 84, 
tit. Deed, ch. 6, § 16.) 

The heirs of William Christy took by descent in parcenary. 
(Stat. 1835, p. 222, tit. Desc. & Dist., ch. 1, § 6, p. 228.) 

These proceedings were had in due form, and a decree was 
finally rendered in January, 1843, and no appeal or writ of 
error was ever prosecuted. After the expiration of five years, 
no writ of error could be prosecuted, and the effect of the 
decree was to conclude all parties to it. (Coke, 187 a.; 17 
Mo. 1; 5 Watts, 280; 10 Watts, 135; 3 Dana, 321; 1 Tuck. 
Com. 173; Cooke Eliz. 902; Coke Litt. 173 b.; 8 Humph. 
256, 287.) 

IV. The parties, Sweringen and wife, by accepting the 
property allotted to them on the 8d of January, 1843, in lieu 
of, and in full satisfaction of, the property charged to How- 
ard Christy as an advancement in the partition in fee, had 
satisfaction in full of the condition of the bond, which was 
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to pay them the value of the same lots, for which they re- 
ceived other lots in satisfaction by the decree after execution 
of bond. (Com. Dig., tit. Condition, L. 2, p. 119, vol. 3; 2 
Hilliard, 208; Dyer, 92, Duchess of Kingston’s case; 2Smith’s 
L. C. 670, 657, &c.; 11 Pick. 811; 8 Wend. 1; Bompart v. 
Roderman, 24 Mo. 885.) 

V. The case of Farrar v. Christy’s adm’rs, 24 Mo. 470, 
was decided upon the face of the deed of 1832, and the bond 
and release of 1842, without any knowledge of the partition 
record and proceedings. Moreover, the plaintiff in that case 
had not sued on the bond to recover for the penalty, but 
upon another agreement; and the point as to the breach of 
the bond was not raised or decided. The judgment was re- 
versed for the reasons stated in the opinion; but the parti- 
tion record and proceedings show that the questions as to 
the vesting of these estates and the nature of the title were 
distinctly raised and passed upon, so as to become res adju- 
dicata. 


Dick, for respondents. 


I. The plaintiffs on the decease of Edmund T. Christy be- 
came seized of the undivided seventh of the two lots of 
said Edmund. 

This question has been expressly decided in 24 Mo. 453, 
Farrar v. Christy’s adm’rs. 

II. The contingency provided for in the bond of October 
7, 1842, has happened, and there has been a breach of the 
condition of the bond according to the intention of the 
parties. 

This precise question was decided in the former action. 

The effect of the deed being now declared by the court, 
and the court having declared, (p. 472,) with reference to 
this bond and its recitals, that it was agreed that Howard 
should pay the plaintiffs the value of any interest in the lots 
they might convey, no question can now be raised as to the 
construction of the language used. 

III. The defence of the statute of limitations docs not ap- 
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ply to this action, because the cause of action arising on this 
bond was duly exhibited to the defendants within three years. 

The record shows that on the 2d February, 1854, an action 
was begun on the bond, and that this bond was the founda- 
tion of it; that it was prosecuted until the 17th March, 1858, 
when plaintiffs were nonsuited on the trial because of the 
instructions of the court; on the 28th May, 1858, the cause 
of action was prosecuted in the present form. On the trial, 
the record shows that a due exhibition of the bond was made 
by plaintiffs asking leave in open court to file a special count 
on the bond and withdrawing the petition as it stood—a 
proceeding only for the penalty—which leave was refused ; 
(Tevis v. Tevis’ adm’r, 23 Mo. 256; Dilborne v. Moorer, 
14 Ala. 426 ;) while it holds in a case like this, that if a 
plaintiff voluntarily suffers a nonsuit his claim is barred. 
It further holds, ‘if, however, the plaintiff suffers a nonsuit 
under the ruling of the court, * * * * for reasons which 
are not fatal to the successful prosecution of another action 
for the same cause, we should think that the first suit, 
if sufficiently descriptive of the claim, would be regarded 
as a good presentment. (10 Ala. 24; 1 Porter, 875; 3 Ala. 
283.) 

The plaintiff Mrs. Sweringen, who, by the record, is a 
femme covert, is saved from the bar of limitations. (See 
Code of 1855, p. 152, § 2.) A femme covert saved from 
limitations may still sue while the saving lasts. (McDowell 
v. Potter, 8 Barr, 193.) Angell on Limitations, § 195, says, 
‘¢a person under disability may sue at any time during the 
disability, as, for instance, a guardian may sue. 

IV. Interest on the bond was properly allowed from the 
commencement of this action. (8 N. H. 493; 1 Gall. 343 
—suit on a bond to secure duties to the U. S., Judge Story 
allowed interest; 9 Cranch, 109; 2 Mass. 118; 1 Mass. 308; 
15 Mass. 154.) 

V. The question as to the effect of the partition being a 
warranty of the title cannot be properly raised in this case. 
The question in this case is, did the deed of Mrs. Sweringen 
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of October T, 1842, convey to Howard any interest in the 
four lots therein described, and the value of that interest ? 

The records shows that Mrs. Sweringen, as heir of Ed- 
mund, released to Howard lots owned by Edmund. Now 
Edmund Christy was not a party to the partition suit; his 
title or interest was not brought into that suit; and as Mrs. 
Sweringen was a married woman, that suit could not be bind- 
ing upon her as to any rights of hers descended upon her as 
heir of Edmund. 

VI. The partition suit is no estoppel upon plaintiffs as to 
Howard’s title in the two lots conveyed to him by the deed 
of 1832. 

1. That record shows no facts which constitute an estop- 
pel until helped out by the deposition of Henry S. Geyer. 

To aid or supply defects or omissions of a record, as to its 
effect upon the title of lands by parol evidence, is clearly not 
permitted. (17 Vt. 422.) 

The partition record should show that the question wheth- 
er or not Howard and Edmund Christy had a fee simple or 
life estate, was passed upon and determined between the 
parties. It should show that Edmund Christy’s title and 
rights in the lots in question were passed upon. But the 
record is silent on these points, and necessarily silent upon 
the vital question here, namely, Edmund Christy’s title ; for 
he was not in court. 

VII. The estoppel attempted to be set up in this case 
should be set out in the answer with the greatest strictness. 
(Gray v. Pingray, 17 Vt. 422.) Then the court could in- 
spect the record, and determine from the facts it established, 
and their legal effect, if there was an estoppel. 

Where a former trial is relied upon as settling some col- 
lateral fact, it‘must appear by the record that that fact was 
put distinctly in issue. (2 B. & Ald. 668; 8 Conn. 418 ; 
Outram v. Morewood, 2 Kast. 345; Hopkins v. Lee, 6 Wheat. 
109; Jackson v. Wood, 3 Wend. 27; Co. Lit. 852; 3 Tho- 
mas’ Co. Lit. 431-33.) 

If the award of the arbitrators and partition proceedings 
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are evidence that Howard had title to the two lots conveyed 
to him, then they are also evidence that Edmund had title 
to the two lots conveyed to him; and the estoppel will as 
well apply in favor of Edmund’s heirs as to his two lots, as 
it will to the defendants as to the two lots of Howard. If 
this record establishes anything as to title, it must work both 
ways. 


DryYDEN, Judge, delivered the opinion of the court. 


William Christy and wife, by deed dated 20th September, 
1832, convey to their two sons, Edmund and Howard, each 
two lots in severalty, in the city of St. Louis; habendum as 
follows : 

** To have and to hold the premises aforesaid, with all the 
appurtenances thereto belonging, to them and their heirs 
forever, upon condition that, should either of the grantees 
herein named die without leaving legal heirs of their body, 
the survivor shall inherit the whole of the property hereby 
conveyed; and should both grantees die without leaving 
legal heirs as aforesaid, the property hereby conveyed shall 
revert to the legal heirs of the said William and Martha 
Christy.” 

William Christy died in 1837. Edmund Christy died in 
1840, without issue, leaving surviving him seven brothers 
and sisters, of whom Howard, his co-grantee, was one, and 
Mrs. Sweringen, one of the plaintiffs, was another. Mrs. 
Sweringen and the other heirs of William Christy, except 
Howard, by their quit-claim deed of 7th October, 1842, reci- 
ting the making and provisions of the deed of September, 
1852, and the death of Edmund without issue, and the agree- 
ment of the grantors, heirs of William and Martha Christy, 
“to relinquish all their estate and expectancy in said lots to } 
the said Howard F. Christy,” granted, released and quit- 
claimed to said Howard “all our and each of our right, title, 
interest, estate and expectancy in and to said lots, and each 
of them.” 

Contemporaneously with the execution of the quit-claim 
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deed Howard Christy, with David D. Mitchell and C. J. 
Schaumburg, his securities, executed to Mrs. Sweringen and 
her husband a bond in the sum of three thousand dollars, 
conditioned as follows: 

“The condition of the above obligation is such, that 
whereas William Christy and wife, by their deed bearing 
date the twentieth day of September, eighteen hundred and 
thirty-two, now of record in the recorder’s office of St. 
Louis county, in book A, number 2, p. 201 and following, 
conveyed to Kdmund T. Christy and Howard F. Christy 
certain lots or parcels of ground lying in the city of St. Louis, 
in block number ninety-one, and more particularly described 
in said deed, upon certain conditions therein specified ; and 
whereas, upon the happening of certain contingencies in said 
deed mentioned and contained, the said property, lots and 
parcels of ground therein specified, would, by the terms of 
said deed, revert and belong to the heirs of the said grantors 
in said deed, of whom the said Martha, wife of James T. 
Sweringen, is one; and whereas the said James T. Swerin- 
gen and Martha his wife have, by their deed, made jointly 
with certain other heirs of the said William Christy and wife, 
executed to the said Howard F. Christy a release and quit- 
claim of all such right, title, interest, estate and expectancy 
in and to said property as they would have been entitled to 
by virtue of the first mentioned deed, upon the happening of 
said contingencies, had not said release been executed : — 
Now, if the said contingency in the first deed mentioned shall 
happen, whereby the said obligees, or their heirs, would have 
been entitled by virtue of said first mentioned deed to said 
property, or any part thereof, or any interest in the same, 
had not said release been executed, and the said Howard F. 
Christy, his heirs, executors or administrators, shall well and 
truly pay to the said James T. Sweringen and Martha his 
wife, [their] heirs, executors, administrators or assigns, the 
value at the time of happening of said contingency, of the 
portion, part or interest which the said Sweringen and wife, 
their heirs, executors or administrators, would have been en- 
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titled to in said property in said first deed described, by vir- 
tue of said deed, had not the said release been executed, then 
this obligation shall be void, otherwise shall remain in full 
force and virtue. [Signed] H. F. Christy (seal). D. D. 
Mitchell (seal). C. W. Schaumburg (seal).” 

In 1853 Howard Christy died, without issue, having pre- 
viously disposed of the four lots to strangers. Afterwards, 
in 1854, the plaintiffs (Farrar being assignee of Sweringen, 
the husband) sued the defendants, the administrators of 
Howard, on the agreement recited in the bond for the value 
at the time of Howard’s death, of what it was assumed 
would have been her interest in the four lots under the 
deed of 1832 but for the release of 1842, and recovered a 
verdict and judgment for twelve thousand one hundred and 
seventy-three dollars, from which the defendants appeal to 
this court. 

On the hearing of the case in this court, (Farrar v. Chris- 
ty’s adm’rs, 24 Mo. 453,) the court decided that the legal 
effect of the deed of 1832 was to vest in Edmund and How- 
ard each a life estate in the lots conveyed to them respect- 
ively, and also to vest in each the remainder in fee in the 
lots of the other ; and so held that on the death of Edmund 
without issue his remainder in fee, in the two lots conveyed 
to Howard for life, descended to his brothers and sisters ; 
and also decided that by the true construction of the contract 
of 7th October, 1842, the grantors in the quit-claim deed were 
to “convey their interest in the four lots to Howard, he pay- 
ing to the plaintiffs the value of any interest in them they 
might convey, to be ascertained at the death of Howard”— 
(24 Mo. 472) ; and furthermore, that the plaintiffs were lim- 
ited in their recovery to the penalty of the bond, and reversed 
the judgment. 

The decision was made after full argument and upon great 
deliberation, and we will regard it as the law of the case so 
far as concerns the questions then before the court. After 
the case went back to the Circuit Court, the plaintiffs amend- 
ed their petition to conform to the opinion of this court, and 
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another trial was had, resulting in a verdict and judgment 
for the plaintiffs for the amount of the penalty of the 
bond and interest; and the defendants have again appealed 
to this court. The grounds upon which a reversal is sought 
are—first, there is no breach of the bond; second, the de- 
cree and proceedings in the suit in chancery between the 
heirs of William Christy for the partition of the estate de- 
scended to them operated as a satisfaction and discharge of 
the subject matter of this suit; and third, the demand is 
barred by limitation for not having been presented to the 
administrator of Howard Christy within the first three years 
of the administration. 

1. The point involved in the first ground, i. e., that 
there is no breach of the bond, was distinctly made by 
the defendants when the case was here before; and the 
court, in its construction of the contract of the Tth Octo- 
ber, 1842, having then overruled the objection, we will give 
it no further consideration, but stand by the former de- 
cision. 

2. On the last trial, the defendants rested upon a defence, 
not made on the first, based upon the record and procedings 
in a chancery suit in the St. Louis Circuit Court, prosecuted 
by Howard Christy and others, part of the heirs of William 
Christy, against Mrs. Sweringen and others, the remainder 
of said heirs, for the partition of the landed estate which had 
descended from said William Christy to his said heirs. In 
the bill, Howard Christy charged that the two lots acquired 
by the deed of 1832 had been conveyed to him by his father 
by way of advancement in life, (stating the limitations and 
restrictions as in the deed,) and brought them into hotchpot, 
and in the final division of the property he was charged with 
their value, at the time of the conveyance, as so much re- 
ceived from the estate of his father. The suit was brought 
jn 1839, and the final decree determining all questions con- 
cerning advancements, and settling the rights of the several 
heirs in the property descended, was rendered in 1848, and 
in pursuance of it the estate was divided, and each heir 
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went into the possession and held the part assigned him in 
severalty. 

The chancery proceeding is relied upon as a former adju- 
dication of the subject matter of the present action, and as a 
bar to the plaintiffs’ recovery. If the assumption was tenable 
that the subject of the litigation was the same in both suits, 
it might be conceded, that, having once been passed upon by 
a court of competent jurisdiction in a suit between the same 
parties, the decision ought to be final and a bar to this action. 
But the identity of the matter in dispute in the two cases 
cannot be maintained. The first was a suit for the partition 
of a large landed estate descended to the parties, in which 
the value of two lots at the time they were conveyed in 1832 
to Howard by way of advancement, incidentally arosc, there 
was no averment or issue as to the quantum of Howard’s 
estate in the lots. The second suit involves the question, 
whether, but for the release of Mrs. Sweringen, she would 
not have had an interest in the same lots at the death of 
Howard, and if so, what was the value of that interest at the 
time of his death in 1853. The facts averred in the chan- 
cery suit, whether true or untrue, neither prove nor disprove 
the existence of the facts necessary to the plaintiffs’ recovery 
in this case. 

The defendants further insist that the partition is an im- 
plied warranty between the coparceners, by which Mrs. Swe- 
ringen is estopped to claim an interest in the property in 
question. There is an implied warranty between coparceners 
as to the property partitioned; but the lots under consid- 
eration were not partitioned; they were never held in co- 
parcenary by descent from William Christy, and were not 
the subject of partition among his heirs. There is, therefore, 
no warranty in the case. 

3. The suit as originally brought, based upon the agree- 
ment recited in the bond and not on the bond for the penalty, 
was a sufficient exhibition of the plaintiffs’ demand to save 
it from the operation of the statute of limitations of three 
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years from and after the grant of administration to the de- 
fendants. 

Let the judgment of the Circuit Court be affirmed. The 
other judges concur. 

The counsel for defendants filed a motion for rehearing, 
which was overruled. 
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AnTOINE R. McNair et al., Plaintiffs in Error, v. Honoré 
Picotte e¢ al., Defendants in Error. 


Mortgage — Payment.—The payment or satisfaction of the mortgage debt 
avoids the mortgage deed, and the right of the mortgagor to the land is 
legal, not equitable. The failure to enter satisfaction upon the margin of 
the record may subject the mortgagee to penalties,sbut has no effect to 
keep the mortgage in existence. 


Error to Washington Circuit Court. 


Plaintiffs filed their petition in the Circuit Court of Wash- 
ington county for relief against certain sheriff’s sales, under 
execution, of property mortgaged by the ancestor of their 
grantor, alleging that the judgments under which the sales 
were made were for the mortgage debt, and that subsequent- 
ly the debtor had satisfied the mortgage debt, whereby he 
became entitled to be restored to the possession of the land 
into which defendants had entered under their sheriff’s deed. 
The form of the petition was similar to that filed in the case 
of McNair et al. v. Lott et al., reported in 25 Mo. 182. One 
of the mortgages referred to is there copied at length. 

To the petition was added a count in ejectment, which, 
upon motion of defendants, plaintiffs elected to strike out. 

The court made the following finding of the facts. 


This cause, having been submitted to the court for trial by 
consent of parties, the court finds the following facts : 

That on the 7th day of January, 1819, John Baptiste Du- 
chouquette and Marie Therese Brazeau each lent unto 
Charles D. Delassus two thousand dollars, for four years, at 
the interest of ten per cent. per annum, and Delassus exe- 
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cuted his notes to each of said parties for the principal sum 
of $2,000, and four interest notes, of $200 each, to each of 
said parties, payable on the 20th day of December, 1819, 
1820, 1821 and 1822, and the two notes for the principal 
were payable on the 20th day of December, 1822. That De- 
lassus, for the securing of said loans, made and delivered to 
said parties two separate deeds of mortgage, and thereby con- 
veyed to each of said parties in mortgage, a tract of land of 
twenty arpens, in St. Louis county, and also the undivided 
half of a tract of land of ten thousand arpens, in the county 
of Washington, on a branch of Renault’s creek, originally 
conceded to Francis Tayon, of which concession a league 
square was confirmed to Pierre Chouteau, in 1816, contain- 
ing 7,056 arpens ‘of land, and surveyed by the United States 
as survey No. 2066, and the residue of said concession was 
confirmed by act of Congress of 4th July, 1836, and surveyed 
by the United States as survey No. 3265, containing 2,944 
arpens of land, in the year 1845. That the first interest note 
of $200 due Brazeau was paid ; and the first interest note due 
Duchouquette was taken up, by giving a new note for $55, 
and the payment of $145, on the 7th of March, 1820. That 
the said $55 note, and all the other interest and principal 
notes, were not paid at maturity, and the said mortgagees in- 
stituted several suits in the St. Louis Circuit Court, on said 
notes and mortgage deeds, to wit: Brazeau sued Delassus, in 
debt, for the amount due on the notes secured by the mort- 
gage to her, and also sued by petition for the foreclosure of 
the mortgage ; and Duchouquette sued Delassus, in debt, for 
the amount due on the notes secured by the mortgage to him, 
and also for the $55 note of the 7th March, 1820, and also 
sued by petition for the foreclosure of the mortgage. On the 
8th day of July, 1824, judgments were rendered in debt, in 
favor of Brazeau, for $2,750, and also for the foreclosure of 
the mortgage to her for the same amount; and on the same 
day judgments were rendered in favor of Duchouquette for 
$2,827, in debt, and also for the foreclosure of the mortgage 
to him for $2,750; that the judgments of foreclosure were 
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revived, by scire facias, at the July term, 1827, of the St. 
Louis Circuit Court, against the said Delassus and the mort- 
gaged premises; that executions were issued on the judg- 
ments in debt in 1824, and were returned by order of the 
plaintiffs ; that executions were issued on the judgments in 
debt, in favor of Duchouquette, returnable to the December 
term of the said court in the year 1827, and upon that exe- 
cution the twenty arpens of land in St. Louis county were 
sold on the 13th day of December, 1827, to Theodore D. 
Papin, for $1,050; that an execution was issued in favor of 
Brazeau, on the judgment in debt, on the 25th day of Sep- 
tember, 1828, to Washington county, and a levy was made 
thereunder upon the undivided half of said ten thousand 
arpens of land, on the 30th day of September, 1828, and upon 
advertisement duly made according to law the said lands in 
Washington county were sold at public sale, by the sheriff of 
said county, to John B. Duchouquette, the highest and best bid- 
der therefor, on the 22d day of October, 1828, for the price and 
sum of $380, and the sheriff of Washington county made a 
deed therefor to said Duchouquette, and duly acknowledged 
the same according to law; and the said mortgages, notes, 
judgments in rem and in personam, writs of execution, and 
sheriff’s deed, will more fully appear by reference to certified 
copies thereof set forth in the bill of exceptions in this cause. 

The court further finds: that on the 19th day of Decem- 
ber, 1827, Maric T. Brazeau and John B. Duchouquette 
made a deed to said Theodore D. Papin, for all their right, 
title and interest in and to said twenty arpens of land in 
St. Louis county, for the consideration of five dollars, as will 
more fully appear by reference to said deed, contained in the 
bill of exceptions in this case; that Theodore D. Papin was 
the son-in-law of Duchouquette ; that said Papin was not the 
agent of Duchouquette at the time of said sale, or after said 
sale of 1827; that said Papin took possession of said twenty 
arpens of land under the said sheriff’s sale and deed of 1827, 
and also under said deed from Duchouquette and Brazeau, of 
the 19th December, 1827, and not at the instance or request of 
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said Duchouquette ; that Duchouquette never took possession 
of said twenty arpens of land in St. Louis county, either before 
or after the said sheriff’s sale to Papin of December 13th, 
1827; that in , 1832, Marie T. Brazeau made a deed of 
assignment to John B. Duchouquette, of all her right, title 
and interest in and to the mortgage debts, and judgments 
thereon in her favor, as will more fully appear by said deed ; 
that said Brazeau died in May, 1833, and the said Duchou- 
quette died also in May, 1833; that Duchouquette made a 
will, and nominated his son, John B. Duchouquette, and his 
son-in-law, Theodore D. Papin, his executors ; and the said 
will was duly probated, and said executors were duly qual- 
ified, and letters testamentary were duly granted upon said 
estate of Duchouquette, as will more fully appear by said will 
and letters testamentary set forth in the bill of exceptions in 
this cause. That said Duchouquette left the following heirs 
at law, to wit: three daughters and three sons ; named, Ist, 
Melanie, who married Theodore D. Papin in 1821 or 1822— 
she died in 1833, after her father; 2d, Therése, who married 
Honoré Picotte ; 8d, Elizabeth, who married John B. Lespe- 
rance, and had one child by him—she died in 1838; 4th, 
John B. Duchouquette, Jr., who died in 1844, leaving a 
widow and children—his widow married Lynch; 5th, Louis, 
who died in the summer of 1833, after his father, without 
issue; 6th, Joseph, who married and had children—he died af- 
ter his father. That Duchouquette took possession under said 
sheriff’s deed, for himself and no other person, of said tract 
of land, known as the league square, in Washington county, 
in the year 1830, and appointed one Lamarque his agent, who 
leased portions of the said tract known as the league square, 
United States survey 2066, as farming lands, to tenants, in 
the name of Duchouquette, and held possession of the other 
portions of said league square for mining and smelting pur- 
poses ; and the said possession of said Duchouquette and the 
heirs at law of said Duchouquette of said league square of 
land, as tenants in common with Chouteau and Sarpy, was ad- 
verse to Delassus and the plaintiffs, and all other persons, and 
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was open, notorious and continuous from the said year 1830 
down to the commencement of this suit; that there is not any 
adverse possession, or other possession, proved by the defend- 
ants, of, in or to the tract of land, known as United States 
survey No. 3265, containing 2944 arpens of land, confirmed 
by act of Congress of the 4th of July, 1836, and surveyed in 
1845 by the United States. That there is no evidence 
of any fraud, actual or constructive, in the recovery of the 
judgments in rem or in personam, or in the sheriff’s sale of the 
real estate mortgaged in St. Louis, or in Washington county, 
or in any of the acts of Duchouquette or of Brazeau in regard 
thereto, or in the purchase of Papin, or of Duchouquette, of 
the said respective tracts of land. 

And the court finds that the said loans, judgments and ex- 
ecutions thereon, and all the proceedings and land sales there- 
under, were fair and honest, and were without any fraud or op- 
pression; that said Delassus removed from the city of St. 
Louis in 1825, in embarrassed circumstances; that said De- 
lassus returned to St. Louis in the year 1836; that his 
agent, Marie P. Leduc, on the 12th day of December, 1836, 
having full power and authority in that behalf from said De- 
lassus, compromised the balance remaining due upon the 
judgments in personam aforesaid, with the executors of said 
John B. Duchouquette, for the sum of $7,680; and the said 
executors of Duchouquette caused the judgments in rem and 
in personam to be entered satisfied on the margin of each 
record; and in the making of said compromise with said ex- 
ecutors, the said Leduc, as agent and attorney in fact of said 
Delassus, and the said Delassus in person had full knowledge 
that the said lands in St. Louis county and in Washington 
county had been sold, and the amount of the said sales were 
credited to the said Delassus upon the said judgments, 
and the balance due on the judgments, after the said 
sales by the sheriff were- deducted, was paid by said Leduc 
for said Delassus, and the said Delassus ratified the said acts 
of Leduc, and assented to the said sheriff’s sales remaining 
valid and effectual, and waived all claims as mortgagor and 
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all right to redeem said lands as mortgagor or otherwise, 
and assented to the holding of the possession of the said lands 
in St. Louis county, and in Washington county, by the re- 
spective purchasers thereof, at sheriff’s sale, as the owners 
thereof respectively ; that the said judgments were assigned 
to the said Leduc by the executors of Duchouquette for 
$8,000, less four per cent. for the advance payment, and that 
the satisfaction of the judgments was not intended as a re- 
demption of the mortgages by the parties, but only as a com- 
promise of the balance of the debts due on the judgments by 
Delassus to the said Duchouquette and Brazeau. 


The following facts were admitted by the respective parties 
by stipulations, duly signed by them, to wit: 

1. That each party to this claims title to the land in con- 
test under paper title as devised by and through Charles De- 
hault Delassus, who died in 1843. 


2. That Delassus left one child and heir, Augustus De- 
lassus. 


3. That the deeds of mortgage of the 7th January, 1819, 
cover and include the land in controversy. 

4, That M. P. Leduc was agent and attorney in fact to 
manage the business of Delassus, deceased. 

5. That the copy of the assignment to Marie P. Leduc, 
dated 12th December, 1836, and the endorsements on the 
same, are a true copy of an original genuine paper. 

The court further finds that after the compromise by Leduc, 
as agent of Delassus, of the balance due on the judgments, 
that said Leduc ordered the said executors of Duchouquette 
to enter satisfaction of the two judgments in debt on the 
15th day of December, 1836, and on the same day said De- 
lassus settled his accounts with his agent Marie P. Leduc, 
and the said $8,000 was charged by Leduc to Delassus, and a 
credit was given by Leduc to Delassus of three hundred and 
twenty dollars for discount on the said $8,000, for payment in 
anticipation, and that the same will more fully appear by refer- 
ence to the assignment of the 12th of December, 1836, by the 
executors of Duchouquette to Marie P. Leduc, and the en- 
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dorsements thereon, and the account between Leduc and De- 
lassus, as the same appears in the bill of exceptions in this 
cause. That the said executors entered satisfaction on the 
margin of said judgments in debt and also for foreclosure on 
the 16th day of December, 1836; that said satisfaction was 
made by order of said Leduc, as agent of Delassus; that no 
other payment was made by Delassus’ agent than the $7,680 ; 
that said payment was not intended as a redemption of the 
mortgaged premises by the said Delassus, or the said Leduc ; 
that the mortgages were not regarded by the parties subsist- 
ing at the time of the payment of said $7,680, or at the time 
of the entry of satisfaction of the said judgments in rem and 
in personam, and that it was intended by said Delassus and 
the said executors of Duchouquette at the time of the entry 
of said satisfaction of said judgments to suffer the sheriff’s 
sale of said lands to remain valid and effectual, and that the 
said Delassus and the executors of Duchouquette believed that 
said sales by the sheriff were valid and effectual at the time of 
the said compromise of the balance of the said judgments, 
and that said Delassus and his agent Leduc then knew that 
the parties in possession of the said two tracts of land were 
claiming under said Papin and said Duchouquette, and that 
they were claiming and holding the said land as their own 
property adversely to all other persons. 

The court further finds that the heirs of John B. Duchou- 
quette filed their petition for partition in March, 1839, in the 
Washington Circuit Court, against Felix Vallé and others, 
defendants, claiming the one undivided half of said 10,000 
arpens of land, and asked for partition of said league square, 
known as United States survey No. 2066, and containing 
7,056 arpens of land, and thereupon a decree was rendered 
for the sale of said 7,056 arpens of land, and the said land 
was sold by the sheriff of said Washington county to one 
Etienne Lamarque, who bought in good faith, for himself and 
for the heirs at law of J. B. Duchouquette, and that said 
Lamarque after said purchase conveyed in good faith to the 
heirs of Duchouquette the one undivided half of said league 
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square as stated in the answer, all of which will more fully 
appear by reference to the said deed of the sheriff to La- 
marque, and to the deed of Lamarque to the said heirs of 
Duchouquette ; that Joseph Duchouquette died, and under 
proceedings by his administrator before the Madison County 
Court, the interest of said Joseph in said league square of 
land was sold for the payment of debts against the estate of 
said Joseph, and Honoré Picotte became the purchaser at ad- 
ministrator’s sale of said Joseph’s interest in said land, and 
that said Picotte and his wife conveyed by deed all their right, 
title and interest in and to said league square of land unto 
Thomas Wilkinson and Rita his wife, by deed of the 29th day 
of May, 1858; that said Delassus returned to Louisiana in 
the year 1836, after the said compromise, and remained there 
until he died, in 1843: and the said Delassus well knew that 
the said lands were claimed and held by the purchasers at 
said sheriff’s sale, and their representatives, for their own use 
and benefit. That said Delassus died intestate, leaving Au- 
gustus Delassus, his son, his sole heir-at-law ; that Augustus 
conveyed one undivided half of one-half of said ten thousand 
arpens to Antoine R. McNair, and the other undivided half of 
one-half of said ten thousand arpens to Jules Dennis in trust 
for the sole and separate use of the wife of the said Augustus 
Delassus, in the year 1848, as will appear more fully by said 
deeds; and said McNair conveyed one-fourth of his half of 
one-half to George W. Goode, and one other fourth of his half 
to plaintiffs, Wade and Osborne, as will more fully appear by 
said deeds, and that the defendants are the heirs-at-law and 
the legal representatives of John B. Duchouquette, as named 
in the amended petition filed the 7th day of July 1858. 

And upon the foregoing facts the court finds the following 
conclusions of law: 

That the sheriff’s sale to Papin and the sheriff’s sale to 
Duchouquette are each of them void; that the sheritf’s deed 
to Duchouquette was and is good as color of title to com- 
mence the adverse possession of Duchouquette thereunder ; 
and the possession of Duchouquette thereunder, and of his 
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heirs and legal representatives, for the period of twenty-five 
years next before the commencement of this suit, being ad- 
verse to all other persons, bars and precludes the plaintiffs 
from any relief claimed in their petition against the defend- 
ants for the said league square of land, being United States 
survey No. 2066, and every part thereof, and vests a title 
in the defendants in fee simple, absolute in and to said 7,056 
arpens of land. That the compromise and settlement of 
1836, and the entry of satisfaction on the margin of said 
judgments by the executors of Duchouquette, do not operate 
to prevent the running of the statute of limitations in favor 
of the heirs of Duchouquette and his and their legal repre- 
sentatives as to the said league square of land, survey No. 
2066, and do not operate as any recognition of the mortga- 
ges as subsisting mortgages as against the said lands sold at 
sheriff’s sale, and then in the adverse possession of the defend- 
ants and those under whom they claim. That as to the 
United States survey No. 3265 for 2,944 arpens of land, the 
said tract of land had no legal existence or definite location 
until the confirmation of the 4th of July, 1836, and never hav- 
ing been in the actual or constructive possession of the de- 
fendants or those through whom they claim, and said debts 
having been compromised and the said judgments satisfied, 
the said plaintiffs, as the legal representatives of said C. De- 
hault Delassus, are entitled to a decree of this court to ope- 
rate as a transfer of all the right, title and estate of the de- 
fendants to the plaintiffs, according to their interests therein, 
and to said tract of 2,944 arpens of land, being United States 
survey No. 3265, and the plaintiffs are bound to pay all the 
costs of this suit. J. H. Stone, Judge of the 
June 7, 1860. Circuit Court ef Washington Co. 


Plaintiffs then made and filed their application and motion 
for review, under the law of 1849, which was overruled by 
the court, and plaintiffs excepted, and appealed. 


Cates § Wood et al., for appellants. 
I. The sheriff’s deed to Papin for the twenty arpens of 
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land in St. Louis county, and the sheriff’s deed to John B. 
Duchouquette (mortgagee) for the mortgaged lands in 
Washington county, were each and both void and were not 
valid for any purpose; at best it was an attempt to sell and 
convey the equity of redemption, and as Papin not only 
failed to redeem, but himself, as executor of Duchouquette, 
was the chief agent in enforcing the payment of the mort- 
gage debts by Delassus, in 1836, the equity of redemption 
was restored to Delassus by the payment. (8 Mo. 204; 1 
Pick. 351; Lumley v. Robinson, 26 Mo. 367; Benton v. O’Fal- 
lon, 8 Mo. 650; 1 Green Chy. N. Y. 349; Holridge v. Gillis- 
pie, 2 Johnson’s Chy. 32.) 

II. The deed from the mortgagees, Brazeau and Duchou- 
quette to Theodore D. Papin, dated December 19, 1827, by 
which they attempt to convey their right, as mortgagees, in 
the land, and at the same time reserve the mortgage debts, is 
a nullity and conveys nothing. (1 Hilliard on Mortgages, 
164-5-6-9 ; Jackson v. Bloodget, 5 Cow. 206; 2 Cow. 195; 
Thayer v. Campbell, 9 Mo. 282.) 

Ill. The payment by Delassus, in December, 1836, of the 
sum of $8,000, was an accounting as to the mortgage debts. 
Up to that time, after foreclosure of the mortgages, the 
mortgagees had a right to retain the possession of the mort- 
gaged property, and Delassus had no cause of action to 
recover the mortgaged land or the possession thereof; and 
in this action limitations did not commence to run against 
Delassus, or plaintiffs under him, until the payment of the 
mortgage debts in December, 1836. (Angell & Ames, 410, 
§ 11—p. 397, § 2—p. 495, § 9,10, 11 & 12; Bollinger v. Chou- 
teau, 20 Mo. 93; 18 Vesey, 495 & n. a.) 

IV. The deed of the mortgagees, Brazeau and Duchou- 
quette, to Papin, of 19th December, 1827, and other evidence 
preserved in the record, proves notice of the mortgages in 
Papin at the time of his purchase of the twenty arpens, and, 
having notice of the existence of the mortgages, he was fur- 
ther bound with notice of all the facts and circumstances, toa 


_ knowledge of which he would have been led by inquiry as to 
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the condition of the mortgage encumbrance, and was bound 
with notice of the judgments of debt and foreclosure, and that 
the execution sale was under the judgment in debt. And 
there is evidence to prove that Papin had personal knowledge 
of all these facts. (1 Johns. Chy. 398, note a.; Tolland v. 
Stanbridge, 3 Vesey, 478; 2 Cow. 320; 5 Gill & L. 85; 2 
Sch. & Lef. 327-8; Hausand v. Hauf. 18 Vesey, 462.) 

V. The deed from Brazeau and Duchouquette, of 19th 
December, 1827, to Papin—at best for Papin—operated to 
make Papin assignee of the mortgagees, if valid for any 
purpose to his advantage; and as such assignee, he took, 
subject to all the equities known or unknown to him, be- 
tween the mortgagor and mortgagees. 

VI. The transfer by Duchouquette and Brazean, the mort- 
gagees, to Papin, the purchaser, at sheriff’s sale, on terms re- 
serving the mortgage debts, with power to collect them ; 
even if the sale to Papin had been valid, operated to open 
the foreclosure of the mortgages, and restore to Delassus the 
right of redemption. (Sylvester v. Dolland, 1 Vesey, Jr. 
434; Perry v. Parker, 8 Vesey, Jr. 527 and notes; 13 
Vesey, 198.) 

VIL. There is nothing in the assignment of 12th Decem- 
ber, 1836, by the executors of Duchouquette to Leduc, or 
the endorsement thereon, or in the evidence connected with 
the transactions of the 12th and 15th December, 1836, that 
shows or proves any act or thing done by Delassus, whereby 
he parted with any interest or right he then had or owned in 
the mortgaged premises; and parol evidence is not compe- 
tent for such a purpose. (Holdridge v. Gillispie, 2 Johns. 
Chy. 33.) 

VIII. If, under mistake or ignorance of his rights, or 
from fraud of others, Delassus supposed his title to the mort- 
gaged lands was gone at the time of payment in December, 
1836, he failed to assert claim to said lands, he would not 
thereby, nor are his heirs or representatives, precluded or 
estopped from asserting their rights when ascertained and 
known, nor will such mistake or ignorance in Delassus bar 
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plaintiffs from recovery in this suit. (Russell v. Southard, 
and others, 12 Howard, 142, 146--57.) 

IX. In December, 1836, the mortgagees and others under 
them, having then for some years been in possession of the 
mortgaged premises, were bound, on settling with the mort- 
gagor for the mortgage debts, to account for the rents and 
profits of the mortgaged premises while in their possession, 
and the mortgagor, Delassus, was entitled to a deduction 
from the mortgage debts for such rents and profits. 

X. A court of equity will never sanction an arrangement 
by which the right of redemption is surrendered without an 
adequate consideration. And in this case, if Delassus, under 
mistake or ignorance of his rights and in circumstances of 
pressing necessity, paid the mortgaged debts in December, 
1836, although he may have believed or said that he had lost 
the mortgaged lands, the court ought to relieve against such 
a transaction and save the mortgagor his right to redeem. (12 
How. 142, 153,155; Holdridge v. Gillispie, 2 Johns. Chy. 32; 
Henry v. Davis, 7 Johns. Chy. 41.) 

XI. Delassus, in December, 1836, had the right, by pay- 
ment of the mortgage debts, to redeem the mortgaged prop- 
erty, and the payment by him at that time of the sum of 
$8,000, and the entry of satisfaction of the judgments for the 
mortgage debts by the executors, operated to redeem the 
mortgaged property in equity, even if Dela-sus, under mis- 
take or misapprehension, supposed the sheriff’s sales of the 
mortgaged property were valid and vested title in the pur- 
chasers. (12 How. 142.) 

XII. If, in the settlement of the mortgage debts of 1836, 
the parties, under mistake of the rights of the mortgagor, 
gave credit on the mortgage debts for amount of bids on the 
said sheriff’s sales, and gave no credit for rents and profits, 
the court, at best for defendants, would now charge them with 
value of rents and profits in offset againt amount of bids on 
exccutions. 

XII. If the court below was right in its decision and 
ruling, “ that the sheriff’s sale to Papin and the sheriff’s sale 
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to Duchouquette are each of them void,” then it follows that 
the mortgages were subsisting, and the relation of mortgagor 
and mortgagee continued at least up to the pretended com- 
promise in December, 1836, and up to that time in the 
possession of Duchouquette, the mortgagee, was not and 
could not have been adverse, and the defence of limitations 
can avail nothing. (2 Randolph, 90; Angell & Ames, § 5.) 

XIV. After forfeiture of mortgage and order or judgment 
of foreclosure, mortgagees had aright to the mortgaged 
premises, and although Duchouquette might, in point of fact, 
have claimed or pretended to claim title under the sheriff’s 
deed made in 1829, Delassus had no cause of action for res- 
toration of the mortgaged property until after the payment 
and settlement of 1836, and limitations did not and could 
not commence running until after right of action had ac- 
crued. (Angell v. Ames, as above.) 


Whittelsey, for defendants in error. 


I. That the sheriff’s sale and deed of October 22, 1828, 
passed to the purchaser and his assigns the legal title to the 
land ; and it is immaterial whether the debt upon which the 
judgment was rendered was the mortgage debt or not, as 
far as this suit is concerned, for the reasons following. (See 
point 3.) 

a. At the date of the sale, (October 22, 1828,) Duchou- 
quette did not own the Brazeau debt, and as far as that debt 
was concerned did not stand in the relation of mortgagee to 
Delassus, and thus was at full liberty to buy under fi. fa. on 
the Brazeau judgment. 

1I. The possession of Duchouquette and his assigns, some 
of whom are purchasers for value, was the possession of par- 
ties claiming, not under, but against the mortgage, and was 
therefore adverse all the time from 1830 to 1856, the begin- 
ning of this suit, and the limitations ran from the date of the 
entry. 

III. Delassus did not treat the mortgage as still in exist- 
ence in 1836, but treated the sale under the executions as a 
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valid sale, and received the credit therefor, and then compro- 
mised for the balance. His action affirmed the sales and 
waived his equity of redemption, if there was any. 

From this it will appear that the sheriff’s sale passed the 
legal title, and the equities between the parties rested only in 
evidence outside of the record. That it passed the title at law, 
or equity of redemption at law, see Jackson v. Hull, 10 
John. 481; 4 Kent, C. 183, n. c. 184; Yantis v. Broadwell, 
10 Mo. 398; Phillips v. Edmonson, 17 Mo. 579; Delassus v. 
Poston, 21 Mo. 543; S. C., 19 Mo. 425; Lumley v. Robin- 
son, 26 Mo. 364. 


B. A. Hill, for defendants in error. 


I. The sheriffs sale, under execution in favor of Marie T. 
Brazeau against Charles D. Delassus, on the 22d day of Oc- 
tober, 1828, to John B. Duchouquette, for $380, of the land 
in question, and the deed thereunder, though held by the 
court below to be void as against the mortgagor, Delassus, 
and the plaintiff in the execution, the mortgagee, Brazeau, 
was held to furnish color of title for the entry and possession 
of defendants under Duchouquette the purchaser. 

The rule is well settled that if the title under which the 
defendant entered be ever so defective, or be void, yet the 
possession under such void deed or title is adverse. (Ang. 
on Lim., § 404, and cases cited ; Williams v. Dongan, 20 Mo. 
186; Draper v. Short, 25 Mo. 197.) 

The possession having commenced under a deed void or 
voidable, twenty years of open, notorious and continuous 
possession of the land confers an absolute title on the posses- 
sor. (Biddle v. Mellon, 13 Mo. 335 ; Blair v. Smith, 16 Mo. 
273; Menkins v. Blumenthal, 27 Mo. 198.) 

The equity of redemption is barred by the lapse of twenty 
years, if the mortgagee holds possession during the period, 
claiming title. (Bollinger v. Chouteau, 20 Mo. 94; Gordon 
et al. v. Hobart, 2 Sum. 408; Moore v. Cable, 1 John’s C. 
R. 386-7; Trask v. White, 8 Bro. Ch. C. 289; Jenner v. 
Tracy, 3 P. Wms. 287; Howland v. Shurtliffe, 2 Met. 26; 
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Dexter v. Arnold, 1 Sum. 199; Morgan v. Davis, 2 H. & Me- 
Henry, 18; Aggers v. Pickerell, 3 Atk. 225; Elmendorf v. 
Taylor, 10 Wheat. 152; 2 Hilliard on Mort. and cases, § 3.) 

Entry by mortgagee for condition broken is a new act and 
gives a new title. (Gvodwin v. Richardson, 11 Mass. 474; 
Ang. on Lim., § 467.) 

II. If the mortgage was satisfied, the remedy was at law, 
not in equity. 


Bates, Judge, delivered the opinion of the court. 


Assuming, but not deciding, that the sheriff’s sale to Du- 
chouquette was void, the payment by Delassus of the debts 
secured by the mortgages was a satisfaction of the mortgages. 
The failure to enter satisfaction on the margin of the record 
of the mortgages might subject the mortgagees to penalties, 
but has no effect to keep the mortgages in existence. It was 
only a failure to supply convenient evidence of a fact accom- 
plished. 

After the satisfaction of the mortgages, whatever right 
Delassus had was legal, not equitable, and this suit which 
prays only equitable relief, was properly decided against the 
plaintiffs, the representatives of Delassus. The defendants 
have taken no exception to that part of the judgment which 
passes from them their title to that part of the land outside 
of the league square. 

Judgment affirmed. Judge Dryden concurs. Judge Bay 
did not sit, being interested in the questions arising in the case. 


Plaintiffs’ counsel filed a motion for rehearing, which was 
overruled. 


—_+202--—_ 


Mary Pratte ef al., Appellants, v. RaLpH CoFFMAN ef al., 
Respondents. 


Witness—Adverse party.—The party called as a witness for his adversary 
must not only be adverse upon the record but adverse also in interest. Ev- 
idence may be given to show the nature and character of his interest, with- 
out examining him upon his voir dire. 
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Evidence—Declarations.—Upon an inquiry into the condition of a testator’s 
mind, his declarations, although made some time prior to the making of his 
will, are admissible, But on the question of fraud in obtaining the will, 
they are admissible only when made so near to the time of the execution 
of the will as to constitute part of the res geste 

Jury— Misconduct.—Generally, courts will not receive the affidavits of jurors 
to impeach their verdict or to show misconduct on their part. 


Appeal from Madison Circuit Court. 


The facts are sufficiently stated in the opinion. The fol- 
lowing are the instructions given for plaintiffs: 

1. If the jury believe from the evidence that the mind of 
Joseph Coffman, deceased, was so impaired by sickness, age, 
or any other cause, at the time of the execution of the instru- 
ment of writing produced, purporting to be his will, as to 
subject him to the dominion and control of the said defend- 
ant, John Coffman, and that the said John Coffman exercised 
such a power and control over the mind of the said Joseph 
Coffman in the disposition of his property by said instrument 
as to destroy his liberty and free agency and cause it to be 
made to suit the purposes of the said John Coffman and not 
his own, then they will find the issue for the plaintiffs. 

2. Although imbecility of mind and undue influence are 
neither to be presumed in the absence of proof, yet each may 
be inferred and established by circumstanges, such as the 
acts, words, conditions, relations and circumstances of the 
parties each to the other. 

3. If the jury believe from the evidence that John Coff- 
man procured the making of the instrument in question by 
Joseph Coffman by frequent importunities, which, on account 
of his weakness and infirmity of mind, he could not resist, and 
for the sake of peace yielded to his wishes and made it dif- 
ferent from what he had intended and would have done but 
from that influence, then they must find that it is not the 
will of Joseph Coffman. 

Defendants’ instructions given: 

1. If the jury believe that Joseph Coffman was, at the time 
he signed the writing produced and purporting to be his last 
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will and testament, of sound mind, and that he signed the 
said writing and published the same as his last will and tes- 
tament without being constrained thereto by John Coffinan, 
then they must find that the writing produced is the will of 
said Joseph Coffman. 

2. It was not unlawful for John Coffman, by honest inter- 
cession and persuasion, to procure the signing and publishing 
by Joseph Coffman of the writing produced as his last will, if 
the same was signed and published by the said Joseph Coff- 
man when of sound mind freely and without being constrain- 
ed thereto by said John Coffman. 

3. Unless the jury believe that John Coffman exercised 
over the mind of Joseph Coffman, at the time the said Joseph 
Coffman signed the writing produced, such an influence as 
destroyed the free agency of said Joseph, they must find that 
the writing produced is the will of said Joseph Coffman, de- 
ceased, unless they also find that he was of unsound mind at 
the time of signing the same. 

Court’s own instructions: 

1. If the jury find the writing mentioned in the plaintiffs’ 
petition is the last will and testament of Joseph Coffman, de- 
ceased, the form of the verdict will be as follows: ‘‘ We the 
jury find the writing mentioned in the plaintiffs’ petition is 
the last will and testament of Joseph Coffman, deceased, in 
manner and form as defendants have alleged.” 

2. If the jury find the writing is not the last will and testa- 
ment of Joseph Coffinan, deceased, the form of the verdict 
will be as follows: “ We the jury find the writing mentioned 
in the plaintiffs’ petition is not the last will and testament of 
Joseph Coffman, deceased, in manner and form as the de- 
fendants have alleged.” 


J. W. Noell and Fox, for appellants. 
B. A. Hill, Robbins, and A. Burwell, for respondents. 
Bay, Judge, delivered the opinion of the court. 


Plaintiffs, who were heirs at law of Joseph Coffman, de- 
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ceased, filed their petition in the Circuit Court of Ste. Gene- 
vieve county, at the May term, 1858, against Ralph Coffman 
et al., also heirs at law, to contest the validity of the last 
will and testament of said Joseph Coffman, deceased. The 
suit was brought under our statute of wills, and in the mode 
therein prescribed. The petitioners attack the will upon two 
grounds: First, that at the time of making said will said 
Coffman was not of sane and disposing mind; second, that 
said will was made and procured through an undue influence 
exercised upon the mind of the testator by John Coffman, his 
son and largest devisee under the will. John and Ralph 
Coffman filed separate answers, denying all the material al- 
legations in the petition, and the infant defendants answer 
by their guardian ad litem, denying any knowledge of the mat- 
ters and things contained in the petition. 

By consent of parties, the venue was changed to the county 
of Madison, in the tenth judicial circuit. Upon the trial a 
verdict was rendered for the defendants, whereupon the plain- 
tiffs filed their motion for a new trial, which being overruled, 
the cause is brought here by appeal. 

During the progress of the trial, many exceptions were ta- 
ken to the ruling of the court, but we shall only notice such 
as seem to be chiefly relied upon by the appellants for a re- 
versal of the judgment. 

The plaintiffs proposed to examine as a witness Hiram 
Blackledge, one of the defendants, and a son-in-law of the 
testator, who was objected to upon the ground of incompe- 
tency; and to lay a proper foundation for the objection, the 
other defendants read in evidence the will, and also the in- 
ventory and appraisement of the estate, to the introduction 
of which plaintiffs objected. The court admitted these pa- 
pers in evidence, whereupon the plaintiffs offered to examine 
the witness on his voir dire touching his interest in the event 
of the suit; but the court refused, and the witness was held 
to be incompetent and therefore excluded, to which ruling of 
the court the plaintiffs duly excepted. 

There is no force in the objection to the introduction of the 
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will and inventory, for they had been previously read in ey- 
idence by the plaintiffs, and it was competent for the court 
to examine them for the purpose of ascertaining the extent 
and character of the interest of the witness. 

Our code does not exclude a witness by reason of any in- 
terest he may have in the event of the action, but it does ex- 
clude him if he is a party to the action, or if the action is 
prosecuted or defended for his immediate benefit, subject, 
however, to this exception, that a party may compel any ad- 
verse party or person for whose benefit the action is prosecu- 
ted or defended, to testify at the trial or by deposition as a 
witness, in the same manner, and subject to the same rules, 
as witnesses. 

But he must be an adverse party, not simply an opposing 
party upon the record. It is immaterial what position he 
occupies upon the record, his interest must be adverse to the 
party calling him. Any other construction of the statute 
would authorize a party to testify in his own behalf, and open 
the door to the worst species of fraud and imposition. Thus 
A., B. and C. may be jointly and equally interested in setting 
aside a will; but, by an understanding and agreement be- 
tween them, A. will institute the proceeding and make B. and 
C. defendants for the purpose of making them witnesses, or 
introducing their declarations in evidence. 

The statute neither admits or contemplates anything of 
the kind. The question, therefore, to be detemined is whether 
the witness was interested adversely to the will. If so, then he 
was clearly incompetent to testify against those who were en- 
deavoring to maintain it. To determine this question, no 
better evidence could be furnished than the will, together 
with the inventory and appraisement of the estate, for they 
would undoubtedly show whether any advantage would ac- 
crue to the witness by the defeat of the will. It may be 
proper here to remark that the testator left a very large es- 
tate, consisting chiefly of lands and slaves, the personal 
estate alone amounting to near one hundred thousand dol- 
lars. By the will, a large amount of real estate, together 
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with twenty-seven slaves, are given to Mildred Blackledge, a 
daughter of the testator, and wife of the proposed witness, for 
and during her natural life, and after her death to the heirs 
of her body living at the time of her death; but if she should 
die leaving no such heirs of her body surviving her, or if sur- 
viving her they shall die before arriving at the age of twenty- 
one years, leaving no issue capable of taking, according to 
the provisions of the will, then the property so devised is to 
revert to and become vested in the testator’s own right 
heirs. 

It is very manifest, therefore, that if the will is held valid, 
Hiram Blackledge can acquire no right whatever to the prop- 
erty ; but if it is set aside, he will become entitled to his wife’s 
share in the personalty absolutely, and may acquire an inter- 
est in the lands descending to her. His interest is therefore 
adverse to the will, and adverse to his co-defendants, who are 
endeavoring to maintain it, and for that reason he was clearly 
incompetent as a witness. 

Another point made by the appellants is that the court 
permitted to be given in evidence declarations and statements 
made by the testator prior to the execution of the will. There 
is no branch of the law of evidence more complicated and un- 
settled than that which undertakes to define the extent to 
which the declarations of a testator may be given in evidence 
to invalidate his will. Upon an inquiry into the condition of 
the testator’s mind, his declarations, though made some time 
prior to the execution of the will, are clearly admissible, not 
as evidence of the facts stated, but as important to show the 
operations of his mind. But on a question of fraud in ob- 
taining a will, they are admissible only when made so near 
to the time of the execution of the will as to become a part 
of the res geste. (1 Jamison on Wills, 77; 2 Greenleaf’s 
Ev. 690; 7 Serg. & R. 90.) 

In this case we are relieved from the necessity of criticising 
the ruling of the court with respect to the declarations and 
statements of the testator, for the plaintiffs had invited this 
character of testimony by first introducing it themselves, and 
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it ill becomes them to complain that the court extended the 
same latitude of inquiry to the defendants. 

We are unable to find any substantial objection to the in- 
structions given by the court. All that the plantiffs asked 
were given, and three on the part of the defendants, and, 
taking them together, they clearly enunciated the law appli- 
cable to the case. They were certainly as favorable to the 
plaintiffs as the facts and circumstances of the case warranted. 

Misconduct on the part of the jury is also alleged as a 
ground for the reversal of the judgment. Upon the hearing 
of the motion for a new trial, Henry Ellis was sworn as a 
witness and testified that he was an attorney-at-law and kept 
his office in the courthouse; that the sheriff took the jury to 
his office, and some time after the jury had retired he had 
occasion to go to his office to procure a paper, and as he 
reached the door he thought he heard some one reading, and 
when he got inside found some of the jurors with law books 
in their hands; thinks they were copies of the statutes, but 
witness did not examine them. Witness further stated that 
one of the jurors had a book open and thinks he was reading 
from it. He heard him say something about the statute of 
wills; witness kept his law books in his office. The plain- 
tiffs then introduced four of the jurors and offered to prove 
by them that after the jury had retired to their room, and 
while they were considering the case, some of the jurors read 
aloud from some law books upon the subject of wills and upon 
the questions involved in the case, but the court refused to 
permit them to testify upon the ground that they were incom- 
petent to testify to misconduct or irregularity on their own 
part. 

The courts, both in England and in this country, have 
ruled against the policy of receiving the affidavits of jurors 
to impeach their verdict, upon the ground that it would open 
the door for endless litigation, fraud and perjury, and might 
lead to consequences of a most pernicious character. (3 
Graham & Waterman on New Trials, 1429.) 

In Rex vy. Almon, 5 J. Burrows, 2686, the affidavit of a 
6—VOL. XXXII. 
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juror was offered to show that he had rendered his verdict 
under a mistake, but Lord Mansfield refused to receive it; and 
in a subsequent case (Vane v. Delaval, 1 Term. R. 11) a 
motion was made for a rule to set aside a verdict upon an 
affidavit of two jurors who swore to misconduct upon the 
part of the jury, but the same learned judge said: “The 
court cannot receive such an affidavit from any of the jury- 
men themselves, in all of whom such conduct is a very high 
misdemeanor. But in every such case the court must derive 
their knowledge from some other source; such as from some 
person having seen the transaction through a window, or 
by some such other means.” 

The Supreme Court of Georgia, in a capital case, (9 Geor- 
gia, 121,) refused to receive the affidavit of a juror who 
swore that he was induced to agree to the verdict by the per- 
suasion of his fellow-jurors, and by their misrepresentations 
as to the effect of the verdict. 

In Dana v. Tucker, 4 Johns. 487, the Supreme Court of 
New York said: “ The better opinion is, and such is the rule 
adopted by the court, that the affidavits of jurors are not to 
be received to impeach the verdict.” 

It is not denied but what there are authorities to the con- 
trary, and cases can be found in the English reports where 
the ruling has been otherwise, prior to the revolution. So 
in this country, the courts of Tennessee have ruled other- 
wise, and a few cases can be found in other States in which 
such affidavits have been received. 

In Waterman on New Trials, vol. 3, p. 1428, will be found 
a collection of cases upon this subject, and after a careful re- 
view of them the author reaches the conclusion that it is now 
well settled that such affidavits cannot be received. 

While we are disposed to adopt the rule as a general rule 
of policy, still we think that cases may arise, particularly 
when life and liberty are at stake, which may call for a de- 
parture from the rule. As, for instance, when the court shall 
have reason to believe from evidence derived from other 
sources than the affidavit of the jurors, that there has been 
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such misconduct on their part as to influence their verdict, 
we see no good reason why the affidavit of a juror might not 
be received for the purpose of explaining or enlarging such 
evidence. 

Other cases might occur which would furnish exceptions 
to the rule, but the case at bar is certainly not one of them. 
The affidavit of Ellis discloses nothing on the part of the jury 
that can be construed into an intentional wrong or miscon- 
duct. Nor does it appear that the act of reading from law 
books was suggested or influenced by any person interested 
in the suit. The sheriff took the jury into a room in the 
courthouse, probably intended as a jury room, but occupied 
as a law office. Books were scattered about, and the state- 
ment of the witness is that one of the jurors was reading 
aloud from what he supposed was the statutes of the State; 
heard him say something about the statute of wills. 

Admitting this to be true, it is impossible to conceive how 
the reading of the statute of wills could in anywise have in- 
fluenced their verdict. It is a statute defining the mode and 
manner of executing, attesting and probating wills, and fur- 
nishing a simple procedure for contesting their validity. It 
certainly could furnish the jury no light whatever upon the 
issues which they were sworn to try, and contained nothing 
which would tend to mislead them. We are of opinion, 
therefore, that the court properly refused to receive the tes- 
timony of the jurors, and that the testimony of Ellis fails to 
present such a case of misconduct on the part of the jury as 
to warrant this court in setting aside their verdict. 

We can find nothing in the record of this case which fur- 
nishes the plaintiffs any reasonable ground for complaint. 
Upon the testimony given the jury could have found no other 
verdict. With the exception of Narcissus Watson, a grand- 
son of the testator, and who, in his examination, admitted 
that he was strongly prejudiced against the will, and had con- 
veyed away his interest in the estate for the sole purpose of 
making him a competent witness against the will, all the wit- 
nesses who make any reference to the testator’s mind repre- 
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sent him as a man of strong and vigorous intellect, self-reli- 
ant, and who in all business transactions was more likely to 
influence others than to be influenced himself. Such is the 
character given him by his neighbors and others, some of 
whom had known him intimately for upwards of twenty years. 
Dr. Pim attended him as a physician from the commence- 
ment of his sickness till his death, a period of six or eight 
months, and he testified that his mental faculties were in a 
healthy condition during that time; that he frequently con- 
versed with him on various subjects and found his mind per- 
fectly clear. Dr. Farmer, his family physician, who had 
known him for ten years, and who also attended him in his 
last sickness, testified to about the same. In fact, nearly all 
the witnesses, both for and against the plaintiffs, represent 
him as a man of sound mind even to the day of his death, 
and it is proper here to observe that the will was executed 
before the testator was confined to his bed, and while he was 
in the almost daily habit of riding out and attending to his 
business. The charge of undue influence is no better sup- 
ported than the one of unsoundness of mind. 

Upon the whole, we find no such error in the proceedings 
of the court below as will warrant this court in disturbing 
the judgment. 

The other judges concurring, the judgment is affirmed. 


—_—_+eee,—__ 


GrorGE WEINWICK, Respondent, v. JosepH BENDER e¢ al., 
Appellants. 


Assignee—Nole.—A plaintiff can only recover on such right as he had when 
suit was brought. A written assignment of a note, made after suit brought 
by the assignee, is not a sufficient title to authorize the action by the as- 
signee, but he may show himself to have been the equitable owner and thus 
sustain his action. (R. C. 1855, p. 1217, § 1.) 

Assignmnt— Chose in action.—The assignee of a chose in action, or note not 
negotiable, takes it subject to all defences the maker may have against it 
prior to notice of the assignment. (R. C. 1855, p. 822, § 3.) The payment 
by the maker of a non-negotiable note of the sum due, upon an attachment 
against the payee, without notice of any assignment, will bar a suit by the 
assignee. 
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Appeal from Jefferson Circuit Court. 


This is a suit brought before a justice of the peace by 
George Weinwick against Joseph and Nicholas Bender, on a 
note executed by them to John Shafer, and by him assigned 
to plaintiff. 

The justice rendering judgment against plaintiff, he ap- 
pealed to the Circuit Court, where judgment was rendered 
for plaintiff for sixteen dollars and sixty-four cents, from 
which defendants appeal. 

At the trial defendants moved to dismiss for the reason 
that there was no assignment of the note, and plaintiff’s name 
was endorsed thereon as well as John Shafer’s. 

The motion being overruled, the plaintiff was allowed to 
amend by writing an assignment on the note over the signa- 
ture of John Shafer. 

It was in evidence that the note was bought of John Shafer 
by George Weinwick in the spring of 1857. That Joseph Ben- 
der was garnisheed on the 25th day of April, 1857, and judg- 
ment rendered May 2d, 1857, against him for fifteen dollars, 
on said note, in a suit before a justice of the peace, of Martin 
Shoemaker against John Shafer; and that the money was 
paid by him on said judgment in October, 1857, after he had 
notice that the note had been assigned to Weinwick, (the re- 
spondent.) It was also in proof that Jolin Shafer and George 
Weinwick both signed their names to the note the day before 
the trial, the plaintiff believing it was necessary that his name 
should be on it in order to recover judgment. 

The defendants asked the following instruction, which was 
refused by the court: 

If the court sitting as a jury finds from the evidence that 
at the time the defendant answered as garnishee in the case 
of Shoemaker v. Shafer, and at the time judgment was 
therein rendered against him in said cause, he had no notice 
that the note sued on in this case had been assigned to the 
plaintiff, then such judgment against him as such garnishee 
is a bar to a recovery in this action. 
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J. A. Beal, for appellants. 


I. The court erred in permitting plaintiff’s counsel at the 
trial in the Circuit Court to write an assignment on the note 
over the names of Shafer and Weinwick. It was antedated 
to February, 1857, so as to deprive him of any defence that 
he had, or, in other words, to deprive him of the defence of 
his garnishment and judgment on the 2d of May, 1857, and 
payment of it. It had a retrospective operation, and was an 
unjust attempt to make evidence to deprive the defendant of 
honest defence of payment. ; 

It was deciding that a delivery of a note passed title with- 
out an endorsement or assignment. Our statute law has 
always required an assignment in writing or an endorsement 
before suit could be brought in the name of any other person 
besides the payee. (R. C. 1855, p. 320, § 2.) 

Parol evidence is inadmissible to prove an assignment. (8 
Mo. 355.) 

An assignment of a note can only be made in writing. (11 
Mo. 636-7.) 

II. The court erred in refusing the instruction prayed by 
defendants. The refusal of the instruction was predicated on 
the idea that a delivery of the note conferred the same right 
as an assignment, and further, that notice of the delivery of 
the note to Weinwick by Shafer was not necessary to be given 
to Bender before his answer on the garnishment. 


A. Green, for respondent. 


I. The judgment on the garnishee is no bar to respondent’s 
action; the appellants were bound to know who was the 
owner of the note before they answered. Joseph Bender only 
answered ; his answer being in point of law untrue, he should 
bear the loss consequent upon it. (Walden v. Valiant, 15 
Mo. 409.) 

II. Joseph Bender had notice that Weinwick owned the 
note before he paid the judgment. He should then have had 
it enjoined. (Colcord & Hall v. Daggett, 18 Mo. 557; 
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Thompson v. Quarles, 12 Mo. 76; St. Louis Perpetual Ins. 
Co. v. Cohen, 9 Mo. 421; Funkhouser v. How, 24 Mo. 44.) 


DrydEN, Judge, delivered the opinion of the court. 


The written assignment was not a sufficient title to enable 
the plaintiff to maintain his action, not because of a lack of 
authority to write the assignment over the name of Shafer, 
the assignor, but because the name was endorsed after the 
institution of the suit. A plaintiff can only recover on such 
right as he had when suit was brought. But the objection 
is of no practical importance in the case, since the evidence 
showed the plaintiff the equitable owner by means of a ver- 
bal sale and delivery of the note before suit brought, which 
is a sufficient title on which to recover under the law now in 
force. (CR. C. 1855, p. 1217, § 1.) 

The note sued on was non-negotiable, and if, as is assumed 
by the instruction refused by the court, Bender was sum- 
moned as the garnishee of Shafer, the payee, and before he 
had received any notice of the transfer to the plaintiff, he 
was condemned by the judgment of the justice to pay the 
debt, evidenced by the note to the attaching creditor of Sha- 
fer, and that he had accordingly paid it before the institu- 
tion of this suit, the same was and isa bar to this action. In 
the case of the St. Louis Perpetual Insurance Company v. 
Cohen, 9 Mo. 488; this court held that, “as to choses in 
action, or paper not negotiable, the assignee takes it subject 
to all the defences the maker may have against it before 
notice of the assignment. To the assignee of a chose in 
action, the rule caveat emptor applies. With regard to these 
debts, the doctrine asserted by Justice Story, in his Conflict 
of Laws, sec. 396, is replete with justice, and secures in a 
plain way the rights of an assignee against an attaching 
creditor, and amply protects the garnishee. That doctrine 
is this: 

“That an assignment operates per se as an equitable 
transfer of the debt. Notice is indispensable to charge the 
debtor with the duty of payment to the assignee; so that, if 
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without notice he pay the debt to the assignor, or it is re- 
covered by process against him, he will be discharged from 
the debt. But an arrest or attachment of the debt in his 
hands by any creditor of the assignor, will not entitle such 
creditor to a priority of right, if the debtor receives notice 
of the assignment pendente lite, and in time to avail himself 
of it in discharge of the suit against him. The foregoing is 
the doctrine of the common law, uninfluenced by statutory 
regulations.” 

The court then proceeded to decide that our statute rela- 
tive to the assigument of bonds and notes had changed the 
common law, as just laid down, and made it necessary, be- 
fore an attaching creditor could recover against the obligor 
or maker of a non-negotiable bond or note, to show that at 
the time of the garnishment the instrument was in the hands 
of the attachment defendant, in like manner as in cases of 
negotiable securities. 

The statute on which the decision was based has since 
been revised and amended, and a provision adopted by which 
the principles of the common law applicable to the question 
under consideration have been restored. The provision re- 
ferred to is as follows: 

R. C. 1855, p. 822, sec. 3. “The obligor or maker shall 
be allowed every just set-off or other defence against the as- 
signee, or the assignor, existing at the time of or before no- 
tice of the assignment, unless it shall be expressed in the 
bond or note that the same is for value received, negotiable 
and payable without defalcation.”’ 

The judgment is reversed and a new trial awarded. The 


other judges concur. 
—__+#200e+,—__ 


ConraD S. BEELER, Respondent, v. JAMES CARDWELL ef al., 
Appellants. 


Forcible Entry and Detainer.—The party in peaceable possession cannot be 
legally ejected by force. The question of right does not at all arise in the 
action of forcible entry and detainer, and the defendants cannot set up their 
right as a defence for their forcible entry. 
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Appeal from Jefferson Circuit Court. 


Finken & Thomas, for respondent. 


Frissell & Green, for appellants. 


Bates, Judge, delivered the opinion of the court. 


This case was once before in this court, and the decision 
in it is reported in 29 Mo. 72. After the cause was remand- 
ed to the Jefferson Circuit Court, it was again tried and a 
verdict and judgment given for the plaintiff, from which 
judgment the defendants appeal to this court. Upon the 
new trial the facts do not differ materially from those which 
appeared at the first trial. 

The court instructed the jury as follows: 

“1. If the jury find for the plaintiff, then the true measure 
of his recovery will be the value of the rent of the land for 
the time it was cultivated and occupied by the defendants. 

“2. The court instructs the jury that if they find that the 
plaintiff was peaceably in possession of the field at the time 
of the alleged entry of the defendants, then the defendants 
are guilty, even though the jury may believe that the de- 
fendants had the preferabie right to have the possession.” 

No exception was taken to the first instruction. The 
second instruction was given after the jury had retired, and 
had twice reported that the jurors could not agree upon a 
verdict. 

The court refused to give the following instructions prayed 
by the defendants : 

“1. If the jury find from the evidence that Conrad S. 
Beeler, the plaintiff, leased the field in question for two 
years, from the first of March, 1858, and the lease had not 
been surrendered on the first day of March, 1859, then the 
law considers the lessee in possession of said field on that 
day, and the lessee or his agents have the right to hold the 
possession against the lessor, and to use all necessary force 
to expel him if he attempts to take possession against their 
consent. 
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“2. That if the plaintiff got the privilege of using the 
stock-field from Dover, who had purchased the crop of 1858, 
his right under that privilege does not justify him in holding 
the possession for the purpose of making a crop, and the de- 
fendants, having the right to use the field for that purpose, 
are justified in resisting the plaintiff in preparing to make a 
crop in said field. 

“3. In order to constitute possession in George Beeler, 
for whom the defendants were engaged to work the land, it 
was not necessary that he or they should stand on the land, 
or keep agents or servants there, but any act done by George 
on or in reference to the premises, indicating an intention to 
hold the possession thereof to himself, was sufficient to give 
him the actual possession.” 

There was no error in giving or refusing instructions. 
The plaintiff, if in actual, peaceable possession, could not be 
legally ejected by force. If the defendants had superior 
right to the possession, the law provides ample means for en- 
forcing it; but the question of right does not at all arise in 
this action of forcible entry and detainer, and the defendants 
cannot in any mode set up their right as a defence for their 
forcible entry. 

The second instruction given by the court would be er- 
roneous in assuming as fact, that an entry was made by the 
defendants, if that fact had been in dispute; but the whole 
case shows that that fact was not denied by the defendants, 
who rested their defence upon a justification of the entry. 

Judgment affirmed. Judges Bay and Dryden concur. 


BenJaMIN F. Haceman, Plaintiff in Error, v. WiLLIAM 
MoreuanD, Defendant in Error. 


Nonsuit.—It is only proper to take a nonsuit where, at the trial, the action 
of the court is such as to preclude the plaintift from a recovery. In no 
other case will the Supreme Court interfere. (See infra Layton v. Riney.) 
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Error to Clark Circuit Court. 
James Cowgill, for plaintiff in error. 
N. F. & E. T. Givens, for defendant in error. 


DryDEN, Judge, delivered the opinion of the court. 

This was a petition for the foreclosure of a mortgage. The 
defendant answered, and the plaintiff moved to strike out the 
answer, and the motion being overruled, the plaintiff, for this 
cause, voluntarily suffered a nonsuit, with leave to move to 
set it aside. A motion to set aside was made and refused, and 
the plaintiff brings the case into this court by writ of error. 

In the present posture of the case, we can give no opinion 
upon the merits. The plaintiff was under no necessity to 
take a nonsuit. The court has made no decision which ne- 
cessarily precludes him from a recovery, for if it be admitted 
that the answer which the court refused to strike out pre- 
sented a complete bar to the action, yet it by no means fol- 
lows that the defendant could or would have sustained the 
same by proof on the trial of the cause. If he had not, the 
answer could have done the plaintiff no harm. 

It is only where the action of the court, on the trial, is 
such as to preclude the plaintiff from a recovery that it is 
proper to suffer a nonsuit. In no other case will this court 
interfere, as has been decided again and again. 

The other judges concurring, the judgment is affirmed. 


—_+e80er—— 
F. H. Layton e¢ al., Appellants, v. Saran Riney ef al., Re- 
spondents. 


Nonsuit.—It is only proper to take a nonsuit where, at the trial, the action 
of the court is such as to preclude the plaintiff from a recovery. In no 
other case willthe Supreme Court interfere. (See supra Hagerman v. More- 
land.) 


Appeal from Perry Circuit Court. 
Tuttle and Frissell, for appellants. 
J. W. Noell, for respondents. 
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Bay, Judge, delivered the opinion of the court. 


This was a proceeding under our statute of wills, to con- 
test the validity of the will of Thomas Riney, deceased, upon 
the ground of undue influence exercised upon the mind of 
the testator by one Sarah Riney. The answer denies all the 
allegations in the petition respecting the mental condition of 
the testator, and the undue influence exercised upon him by 
said Sarah Riney. 

Upon the trial of the issue, the plaintiffs offered to give in 
evidence the declarations of Thomas Riney, jr., one of the de- 
fendants, but the other defendants objected upon the ground 
that, although a co-defendant, his interest was adverse to the 
will and adverse to them. The court sustained the objection. 
Plaintiffs then called as a witness, Mary Layton, wife of 
Thomas Layton, both co-plaintiffs in the cause, but defend- 
ants objected to her testifying upon the ground of incom- 
petency; whereupon Layton and wife executed and acknowl- 
edged a deed of conveyance to one Felix Layton, a co-plain- 
tiff, of their undivided right, title and interest, in and to the 
estate of said Thomas Riney, deceased, in consideration of 
the sum of fifty dollars, which was read. But the court still 
ruled that she was incompetent to testify; whereupon plain- 
tiffs took a nonsuit, with leave, &c. 

The court having overruled a motion to set the nonsuit 
aside, the plaintiffs excepted and the cause is brought here 
by appeal. 

This case comes within the rule laid down by this court at 
the present term in Hagerman v. Moreland, as well as other 
cases previously decided. The plaintiffs were under no ne- 
cessity to take a nonsuit, for the court had made no decision 
which necessarily precluded them from a recovery. It is 
only where the ruling of the court is such as strikes at the 
root of the case and precludes the plaintiff from a recovery 
that we will undertake to review the action of the court be- 
low after a voluntary nonsuit. A contrary practice would 
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encourage parties to appeal upon every trivial decision of the 
court and thus keep the matter in controversy in endless liti- 
gation. 

The other judges concurring, the judgment is affirmed. 


Joun R. Gwynn et al., Appellants, v. THompson FRAZIER, 
Respondent. 


Deed—Evidence.—To make a certified copy of a deed evidence it must ap- 
pear that the deed was duly recorded in the county in which the land con- 
veyed was situated. (R.C., p. 726, § 17.) 


Appeal from Jefferson Circuit Court. 
T. C. Fletcher, for appellants. 


I. The jury alone had the right to pass upon the question 
of fact raised by the defendant. (See Flournoy v. Warden, 
17 Mo. 435.) 

IJ. Although the deed may not have been recorded in the 
county where the land was situated, the affidavit of the loss 
of the original being read, parol evidence was admissible of 
the contents; much more, was a copy of the only copy 
that could be produced. (See Jackson vy. Rice, 3 Wend. 
180; Lessee of Scott v. Leather, 3 Yeates, Penn. 184.) Be- 
ing found where it might naturally and reasonably be ex- 
pected to be, it was admissible as a circumstance going to 
show the existence of a deed, or from which the jury might 
presume a deed. (1 Greenl. 188.) It was acknowledged be- 
fore Oliver, a justice of the peace, who was also recorder, and 
was recorded by him. More than thirty years having elapsed, 
the witnesses are presumed to be dead. (9 Peters, 663.) 
Whether a conveyance could be presumed from the circum- 
stances is a question of fact for the jury. (Blake v. Davis, 
20 Ohio, 231, and cases there cited.) 


T. C. Johnson, for respondent. 
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Bates, Judge, delivered the opinion of the court. 


This was an action of ejectment for a tract of land in Jef- 
ferson county. 

The land was originally included within the county of Ste. 
Genevieve. 

By an act of the Territorial Legislature, passed on the 8th 
day of December, 1818, and taking effect upon that day, the 
county of Jefferson was erected, and it was provided in the 
act that from and after the first day of January, 1819, the 
county of Jefferson should be vested with all the powers, &c., 
of a separate and distinct county, &c. 

The county of Jefferson was formed of former portions of the 
counties of St. Louis and Ste. Genevieve, and was by the act de- 
scribed as bounded in part as follows: “ Beginning at a point in 
the middle of the main channel of the Mississippi river oppo- 
site the mouth of a creek on the west bank of said river called 
Isle au Bois; thence to the mouth of said creek, and up the 
principal northern branch thereof to its source; thence in a 
direct line to the source of a creek known by the name of 
Hazel Run; thence,” &. (1 Ter. Laws, 554.) 

In the progress of the trial of this case the plaintiffs offered 
in evidence a certified copy of a deed from James Cox to 
William Gwynn (of John) under whom the plaintiffs claimed 
title, which deed was dated November 25th, 1818, and was 
acknowledged and recorded in Ste. Genevieve county on the 
25th day of January, 1819. 

The defendant objected to the deed being given in evi- 
dence, because he alleged the same was recorded in Ste. Gen- 
evieve county, when the land at the time the deed was re- 
corded lay in Jefferson county, and offered and gave to the 
court testimony to sustain his objection. Oscar Dover testi- 
fied that he surveyed the boundary line between Jefferson 
and Ste. Genevieve counties under an act passed in 1849; 
that he did not know precisely where was the source of Isle 
au Bois creek, nor that of Hazel Run; that before he sur- 
veyed the line there were always disputes among the people 
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near the line as to which county they lived in; that he never 
heard any dispute as to the land in controversy—it was con- 
sidered in Jefferson county; that the sources of Isle au Bois 
creek and Hazel Run are south of this land, and that a line 
run from one to the other would leave the land one and a 
half or two miles in Jefferson county. 

Another witness testified that a line between the counties 
of Ste. Genevieve and Jefferson had been run about 1824, and 
by that line this land was about a mile and a half in Jeffer- 
son county. He also testified that there was a great deal of 
doubt about the line till Dover ran it in 1849, but that there 
was no doubt about the tract in controversy being in Jeffer- 
son county, and that it was always assessed and taxes paid on 
it in Jefferson county. 

The giving of this testimony was objected to by the plain- 
tiffs, but their objection was overruled and the testimony was 
admitted, and upon hearing it the court rejected the copy of 
the deed offered in evidence. The plaintiffs took a nonsuit. 

The grounds of objection to the testimony given to the 
court are not stated, and we, therefore, give no opinion as to 
the propriety of its admission. The rejection of the copy of 
the deed offered we approve. The land is described in the 
petition as lying in Jefferson county, and, therefore, the bur- 
den of showing that it formed a part of Ste. Genevieve county 
at the time the deed was recorded was properly upon the 
plaintiffs. They did not undertake to show it by evidence, 
but, on the contrary, the defendant gave testimony tending 
(to say the least of it) very strongly to show that it formed 
then a part of Jefferson county. 

Our statute concerning evidence provides that a deed duly 
acknowledged or proved and recorded according to any law 
in force at the time of taking such acknowledgment or proof, 
although not declared by such law to be evidence, shall be 
received in evidence if it appear to have been duly recorded 
in the proper office within one year from its date, and more 
than twenty years from the time it is offered in evidence. (1 
R. C. 726, § 17.) 
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This section requires that the deed should have been re- 
corded, according to the law in force at the time, in the 
proper office. Looking to the law then in force, we find that 
“‘all deeds, &c., shall be recorded in the county in which 
such lands, &c., are situate.” (Ter. Laws, 543, § 2.) 

This deed not having been recorded in the county of Jef- 
ferson, in which the land was situate, cannot be received in 
evidence. 

Judgment affirmed. 


—_+22ee,—— 


Tue State or Missourt, Appellant, v. ABRaAwAM Scaces, Re- 
spondent. 

Indictment—Gaming.—An indictment for permitting a gambling device to be 

used for the purpose of gaming in the house of the defendant, need not aver 


the actual using of the device by persons engaged in playing for money 
or property. 


Appeal from Jefferson Circuit Court. 


S. Voullaire, for appellant. 


I. The gist of the offence being described by the words of 
the statute, the indictment is therefore correct, as it follows 
the very language of the law. (See 1 R. C. 1855, p. 626-7 ; 
State v. Fulton et al., 19 Mo. 680 and following.) 

Il. If the Legislature intended that there should be a bet- 
ting, a playing, that these cards should be dealt out and that 
somebody should have bet, all of this is a using of the cards 
for the purpose of gaming, and the words used are properly 
employed in the indictment without any further description 
of the manner in which the cards were employed ; and the case 
being a simple misdemeanor, the law does not require the 
same minuteness as in felony cases, and so the Supreme 
Court has already said. (See State v. Nelson, 19 Mo. 393 
and following.) 


Thomas & Hagan, for respondent. 


I. The Circuit Court committed no error in quashing the 
indictment. 
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II. The indictment should have specified how defendant 
violated the law. The words of the statute are not always 
sufficient in an indictment. (29 Mo. 475.) 


Bay, Judge, delivered the opinion of the court. 


At the June term, 1860, of the Jefferson Circuit Court the 
defendant was indicted for permitting a gambling device to be 
used for the purpose of gaming in a house occupied by him. 

The indictment is founded on the 18th section of article 8 
of our statute relating to crimes and punishments, and is as 
follows : 

“The grand jurors of the State of Missouri now here in court 
duly empanelled, sworn and charged to inquire within and 
for the body of the county of Jefferson, upon their oaths pre- 
sent, that Abraham Scaggs, late of said county, on the six- 
teenth day of June, cighteen hundred and sixty, with force 
and arms, at and in the county of Jefferson aforesaid, unlaw- 
fully did permit a certain gambling device called a pack of 
cards, being a gambling device adapted, used and designed 
for the purpose of playing games of chance for money or 
property, against the peace and dignity of the State of 
Missouri.” 

The defendant appeared and moved to quash the indict- 
ment upon the ground that it did not aver that any person 
or persons bet or gambled upon such device. The court sus- 
tained the motion, and the circuit attorney brings the case 
here by appeal. 

The only question to be determined is as to the sufficiency 
of the indictment. The section under which the indictment 
was framed is as follows: 

“Src. 18. Every person who shall permit any gaming table, 
bank or device, prohibited by the sixteenth section, to be set 
up or used for the purpose of gaming in any house, building, 
shed, booth, shelter, lot or other premises to him belong- 
ing or by him occupied, or of which he hath at the time pos- 
session or control, shall, on conviction, be adjudged guilty of 
a misdemeanor,” &c. 

7—VOL. XXXII. 
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It will be observed that the indictment pursues the words 
of the statute, which is not intended to punish persons who 
may be engaged in gaming, but the party who permits it upon 
his premises. 

In this view of the section, we are of opinion that it is 
unnecessary to the validity of the indictment that it should 
aver an actual playing for money or property. The fact that 
such playing took place may be very essential to establish the 
guilt of the defendant, but it cannot be regarded as an indis- 
pensable statement in the indictment. We think, therefore, 
the court erred in quashing the indictment, for which reason 
the judgment will be reversed and the case remanded; the 
other judges concurring. 


Tue Town or Paris, Respondent, v. JAMES 8S. GRAHAM, Ap- 
pellant. 


Dram-Shop License.-—Towns cannot levy a tax for a dram-shop license larger 
than that levied for State purposes. (R. C. 1855, p. 686.) 

Corporations, Municipal —An ordinance of the town of Paris, under its char- 
ter, (Local Acts 1855, p. 174,) establishing a fixed tax of sixty dollars for 
every dram-shop license, is void. 


Appeal from Monroe Circuit Court. 
Carr & Pindall, for appellant. 


A body of councilmen under a town charter cannot pass 
ordinances or by-laws contravening or conflicting with the 
general statutes and policy of the State; if they do, all such 
ordinances and by-laws are null and void. (See the follow- 
ing authorities: 1 Black Com., 396, 398; 2 Kent, 268, 296, 
side p.; 1 Kent, 525, 8 table; Redficld R. R., 74; id. 11, 25; 
2 Kyd on Cor. 110; id. 109; Hart v. Mayor, &c., of Albany, 9 
Wend. 588 ; Durham v. Trustees of Rochester, 5 Cowan, 462; 
State v. Ferguson, 33 N. H. 424; Com. v. Turner, 1 Cush. 
493; 18 Ohio, 523.) 
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C. D. Drake, for respondent. 


J. The ordinance was not void, being within the terms of 
the authority granted to the town by its charter. 

II. The tax imposed by the ordinance on a dram-shop li- 
cense was not in violation of section 24 of the “ Act to regu- 
late dram-shops,” approved December 13, 1855, (R. ©. of 
1855, p. 686,) which section is in these words: 


“The proper authorities of incorporated towns or cities 
may impose a tax on licenses to dram-shop keepers within 
their limits, not exceeding the amount levied for State pur- 
poses.” 


The 9th section of the same act is in these words ; 

“Upon every license to a dram-shop keeper there shall be 
levied a tax not less than fifteen nor more than one hundred 
dollars, for State purposes, for every period of six months, the 
amount of tax in every instance to be determined by the 
court or clerk granting the license.” 

The proper interpretation of these sections is not that 
the town authorities are in every instance to wait for the 
County Court, or its clerk, to fix the amount to be paid 
to the State for a license; but that the town may require 
the payment of a tax not exceeding the maximum pre- 
scribed in section 9, and that any tax below that maximum 
is lawful. 

III. But whether the town exceeded its corporate powers in 
exacting a tax greater than that levied for State purposes or 
not, is not in reality involved in this case. ‘The penalty sued 
for is for selling liquors without any license, and the record 
clearly establishes the fact that he had no license from any 
authority whatever. 

The law required three things as prerequisites to the issue 
of the license: 1st, the order of the County Court granting 
the license ; 2d, the payment of the tax prescribed ; and 3d, 
the execution of the bond required by the law. (See § 6, 8, 
11, 12, 13, of the “Act to regulate dram-shops,” 1 R. C. of 
1855, p. 683-85.) 
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DrybeEN, Judge, delivered the opinion of the court. 


The only question arising in this record which this court 
need consider is as to the legal force of the ordinance of the 
town of Paris, passed the 14th of April, 1859, for the viola- 
tion of which these proceedings were instituted. 

The ordinance establishes a fixed uniform tax of sixty dol- 
lars to be paid to the corporation on every dram-shop license, 
in every period of six months, within the limits of the town. 
The town charter (private and local acts of 1855, p. 174) 
giving authority the the council “by ordinance, to tax, li- 
cense and regulate dram-shops and tippling houses,” is silent 
as to the amount of tax which may be imposed on each li- 
cense; but by the 24th section of the general law regulating 
dram-shops, approved 13th December, 1855, (R. C. 1855, p. 
686,) the council was restricted to a sum “not exceeding the 
amount levied for State purposes,” which, according to the 
9th section of the last named law, was “not to be less than 
fifteen nor more than one hundred dollars for every period 
of six months, the amount of tax to be determined in every 
instance by the court or clerk granting the license.” 

Thus it is seen, that, in granting the licenses under the 
general law of the State, the amount of tax within the limits 
named, to be levied for State purposes, is to be determined 
by the court or clerk, not in advance, but at the time of 
granting the license; and the town authorities being re- 
stricted in their power to a sum not exceeding the amount of 
the State levy, it necessarily follows that in every instance 
the corporate authorities must postpone the question of the 
amount of their imposition until the levy for State purposes 
is first determined. 

The facts of this case afford a fit illustration of the work- 
ing of the rule. The tax imposed upon the appellant for 
State purposes was twenty dollars; before procecding further, 
upon the supposition that the ordinance is obligatory, he must 
pay to the corporate authorities the sum of sixty dollars— 
three-fold what, if we are right, they could lawfully demand. 
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The council, in the passage of the ordinance under con- 
sideration, ignored the restriction imposed upon their au- 
thority, and by determining in advance an arbitrary amount 
to be paid on each license, sought to establish a rule which 
was in contravention of the law of the land; and for this 
reason the ordinance was of no binding obligation. The Cir- 
cuit Court erred in not declaring the ordinance a nullity, as 
asked by the appellant. 

Its judgment is therefore reversed and the cause dismissed. 


——+e00+——_ 
Soria A. Tatum, Respondent, v. ALBERT Becker, Appellant. 
Appeal from Law Commissioner’s Court. 
Garesché & Farish, for respondent. 

J. K. Knight, for appellant. 


Bates, Judge, delivered the opinion of the court. 


No instructions were given for plaintiff. All the instruc- 
tion asked by the defendant were given except the first, 
which was a general instruction that the plaintiff cannot 
recover. 

We cannot review that instruction except by weighing the 
evidence, which we will not do. There is nothing in the case 
which the court can review. 

Affirmed ; the other judges concur. 


—__4+20 2, 


Nancy Say, Plaintiff in Error, v. Jackson & Wispom, De- 
fendants in Error. 


Error to Pike Circuit Court. 
D. P. Dyer, for plaintiff in error. 


Murray § Campbell, for defendants in error. 
Bates, Judge, delivered the opinion of the court. 


This case was tried before the court without a jury. No 
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instructions or declarations of law were given or refused, and 
there were no objections to testimony. 
A motion for new trial appears to have been made, but it 
was not made a part of the record by bill of exceptions. 
There is no point in the case which we can review. 
Judgment affirmed; Judges Bay and Dryden concur. 


—__+200ee+—_. 


Tuomas ©. ReEvety, Defendant in Error, v. CHaRLotTe R. 
SKINNER e¢ al., Plaintiffs in Error. 


Practice—Answer.—The answer of the defendant must not only deny all in- 
formation as to the allegation of the petition, but also all knowledge thereof, 
and the averment of one without the other is insufficient to controvert a 
material allegation. 

Practice—Infants.—As against infants defending by a guardian ad litem, all 
the allegations of the petition must be proved. 

Pleading—Infants.—Infants answering by guardian ad litem may deny gene- 
rally the allegations of the petition. 


Error to Lewis Circuit Court. 


Woodyard & Lipscomb, for defendant in error. 


I. The assignments of the title bond were not put in issue 
by the answers, and it was therefore not necessary for the 
plaintiffs to prove them. A material allegation in a peti- 
tion is put in issue only by a denial of the same, or by a de- 
nial of any knowledge or information of the matter alleged 
sufficient to form a belief. (See R. C. 1855, § 12, p. 1232.) 

The answers denied information ; both knowledge and in- 
formation must be denied. 

II. The averments of the answers were not sufficient to ad- 
mit the evidence of Waterman, offered by the defendant. 
The answer raised no issue to which the evidence was ap- 
plicable. 


D. Wagner, for plaintiffs in error. 


I. The court committed error in allowing said plaintiffs to 
read the assignments of said title bond in evidence without 
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first proving said assignaments. There could be no admis- 
sions made in favor of the infant defendants. Besides, the 
answer contains a sufficient denial. It states that defendants 
‘are not advised and have no information,” &c., and that is 
sufficient to put the party on proof. It is not necessary that 
the word knowledge should be expressly used although it is 
in the practice act. 

“‘ Information ”’ means knowledge, notice, &c., ( Webster’s 
Dictionary, title “‘information,’’) and the use of both words 
“ knowledge” and “information” is mere tautology. 


Bay, Judge, delivered the opinion of the court. 


Plaintiff filed his petition for the specific execution of a 
contract relating to two lots of ground in the town of La- 
grange, in the county of Lewis. The petition alleges that 
one Charles 8. Skinner, since deceased, sold said lots to one 
Wilcox in July, 1846, for the consideration of twenty dollars, 
to be paid in plastering, and executed and delivered his title 
bond for the same, wherein he covenanted and agreed, upon 
the payment of the consideration, to make and deliver to said 
Wilcox a good and sufficient deed of conveyance for said lots, 
&c. That said Wilcox, fora good and valuable considera- 
tion, transferred said bond and all his right and interest in 
said lots to one M. P. Revely, who subsequently transferred 
the same to plaintiff, by endorsement thereon. That in Au- 
gust, 1856, said Wilcox died, leaving a widow and four 
infant children, his heirs at law, who are made defendants. 
The court appointed David Wagner guardian ad litem for the 
minor defendants, who answered that he was not advised, 
nor had he any information in regard to the matters and 
things stated in the petition, and required strict proof threof. 
The answer of Charlotte R. Skinner, the widow, admits the 
execution of the bond, and, after setting up various matters in 
defence, states, in reference to the alleged transfer and as- 
signment of said written obligation, that she has no informa- 
tion thereof sufficient to form a belief. 

Upon the hearing of the cause, the court below, against 
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the objection of the defendants, permitted plaintiff to read in 
evidence the assignments upon the bond, without first prov- 
ing the same. The ruling of the court in this respect is the 
main ground urged here for a reversal of the judgment. 
Our statute requires that the answer of the defendant shall 
contain a special denial of each material allegation of the pe- 
tition, controverted by the defendant, or of any knowledge or 
information thereof sufficient to form a belief, and every ma- 
terial allegation not so controverted is, for the purposes of 
the action, to be taken as true. The answer of Charlotte 
states that she has no information sufficient to form a belief, 
but does not state that she has no knowledge, &c. This sec- 
tion of our practice act is in the precise language of the New- 
York code, and it has been repeatedly held by the Supreme 
Court of that State that the defendant must aver that he has 
neither knowledge nor information, and the averment of one 
without the other is insufficient to controvert a material alle- 
gation. (Edwards v. Lent, 8 Howard’s Practice, 28; 1 HE. 
D. Smith, 554; 20 Barb. 548.) 

The ruling, therefore, with reference to Charlotte was cor- 
rect, but the court erred in applying it to the infant defend- 
ants. The answer of the guardian ad litem is that he is not 
advised with reference to the matters and things stated in the 
petition, and requires strict proof thereof. The appointment 
of a guardian to defend a suit against an infant is made by 
the court in which the suit is pending, and is frequently 
taken from the by-standers, and he is not supposed to have 
any knowledge of the matter in litigation, and hence no veri- 
fication is required to his answer. (R. C. 1855, vol. 2, p. 
1234, § 20.) The rule under the old practice, which requires 
that the facts upon which a plaintiff relies for judgment 
against infant defendants must be established by legal proof 
is not abrogated by our present code. This is the view taken 
by the Supreme Court of New York in Lichfield v. Burnell 
et al., 5 Howard, P. R. 341. That was a complaint in the 
nature of a bill in equity to correct an alleged mistake in a 
deed of conveyance executed by one Clary. Clary having 
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died, the suit was brought against his infant heirs, and pend- 
ing the proceeding a stipulation with reference to certain 
proof was entered into between the complainant and guar- 
dian ad litem. In speaking of the effect of this stipulation, 
the court says: 

‘“¢ Both the attorney for the guardian and the referee grossly 
mistook their powers and duties. The facts which will enti- 
tle the plaintiff to a judgment must be established against 
those infants by legal proof. Neither the guardian ad litem 
nor any other person has power to waive this proof, nor any 
right without it to consent to a judgment.” 

There can be no doubt of the correctness of this ruling. 
Courts of chancery have always regarded infants as the espe- 
cial objects of their care and protection, and will never per- 
mit a guardian ad litem to do any act or make any admission, 
or enter into any agreement or stipulation which tends in 
any degree to prejudice or compromise their rights. 

As very happily expressed by Justice Story, “‘ when the 
court assumes authority over the person or property of an 
infant, it acts throughout with all the anxious cares and vigi- 
lance of a parent; and it allows neither the guardian nor any 
other person to do any act injurious to the rights or interests 
of the infant.” 

In this case the court should not have decreed against the 
infant defendants without strict proof as to all the material 
allegations in the petition. The allegation with reference to 
the endorsements upon the bond were material, as showing a 
cause of action in the plaintiff, and the court should have 
required proof thereof before admitting the assignments in 
evidence. Other points are made in the case which we deem 
unnecessary to examine, as the cause must be remanded for 
the error above mentioned. 

The judgment will be reversed and the cause remanded ; 
Judge Bates concurring. Judge Dryden not sitting, by rea- 
son of having been of counsel below. 
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THE State or Missouri, ex rel. HENRY REITEMEYER, Peti- 
tioner, v. GASCONADE County Court, Respondent. 


Time.—In the computation of time, where the computation is to be made 
from an act done, the day when such act was done is included; but it will 
be excluded whenever such exclusion will avoid a forfeiture. (R.C. 1855, 
p. 1027, § 22, s. d. 4.) 


Petition for Mandamus. 
Rombauer & Finkelnburg, for petitioner. 


Bates, Judge, delivered the opinion of the court. 


This is an application for a mandamus to compel the 
County Court of Gasconade county to commission the peti- 
tioner as treasurer of Gasconade county. The return to 
the first writ of mandamus shows the only reason of the re- 
fusal to commission him is, that the election at which he was 
chosen treasurer took place on the fourth day of November, 
1862, and that he filed the oath required by the second 
section of the ordinance of the Convention defining the 
qualifications of voters and civil officers in this State, on 
the thirtieth day of October, 1862. The ordinance re- 
quires that the oath shall be filed in the office of the 
clerk of the County Court “at least five days before the 
day of election.” 

If the day on which the oath was filed be counted, then it 
was filed five days before the day of election. In the com- 
putation of time it is laid down, generally, that where the 
computation is to be made from an act done, the day when 
such act was done is included. But it will be excluded 
whenever such exclusion will prevent a forfeiture. Here to 
exclude the day on which the oath was filed, would cause a 
forfeiture. We think that day should be counted, and there- 
fore that the petitioner complied with the requirement of the 
ordinance. Peremptory mandamus is awarded. (R. C. 
1855, p. 1027, § 22, s. d. 4.) 
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E. C. Stewart, SHERIFF, &c., USE OF SIBLEY ef al., Respon- 
dents, v. ALEXANDER GaRvVIN, Appellant. 


Sales, Partition.—In partition sales the sheriff is the agent of the vendor 
with powers defined and limited by law. He has power to make a contract 
of sale, but none to abrogate it. When the contract is made, the benefi- 
cial interest vests in the vendor, of which the sheriff has no power to divest 
him without his consent. 


Appeal from St. Charles Circuit Court. 
Edwards §; Randolph, for appellant. 


The Circuit Court erred in refusing to give the instruction 
asked for by the appellant. 

It is well settled that in partition sales the sheriff, like an 
auctioneer, is the agent of both parties; hence a memorandum 
made by the sheriff in a partition sale is binding on the pur- 
chaser, and takes the case out of the statute of frauds. 
(Stewart v. Garvin, 31 Mo. 38; 5 Mon. 451; 7 Mon. 615.) 

If the sheriff is the agent of both parties, his act in having 
the sale set aside, a new order of sale made, and re-advertis- 
ing the property for sale under it, is binding upon the parties 
to the partition suit in this cause. 


Lewis § Alexander, for respondents. 


I. The only question at issue in this case is whether the re- 
advertising of the sale of the land by the sheriff was such 
an abandonment of the former sale as would exonerate the 
purchaser from his liability for the purchase money. 

1. It appears from the record that the order directing a re- 
sale was made by the court upon its own motion, against the 
remonstrance and protest of the parties in interest represent- 
ed by respondent. Nor does it appear that the respondent 
himself had any agency in procuring this order. The only 
question that could arise upon the effect of such an order, 
would be as to the sheriff’s responsibility as a ministerial 
officer for disobedience of its terms. It can have no binding 
effect upon the respondent, or those whose interest he repre- 
sented, touching the rights already vested in them by the sale. 
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They had never surrendered, or intimated a desire to sur- 
render, any of those rights. , 

2. The implied agency of the sheriff never extended be- 
yond the fact of the sale and the doing of such acts as were 
necessary to its consummation. He was agent of the par- 
titioners for the purpose of selling their land, not for the 
purpose of afterwards surrendering any rights which might 
be vested in them by the sale. He was agent of the pur- 
chaser for the purpose of accepting and closing his bid, for 
the proper entry or memorandum, and for no other purpose. 
Having done these things, his functions as agent of either 
party cease, and he could not if he would abandon or anni- 
hilate the rights of either party. 

If. A contract once made can only be abandoned by mutual 
action of the parties. There was no such mutuality in a 
mere advertisement by the sheriff. 1t does not appear that 
the appellant ever, by any means whatever, became a party 
to the alleged abandonment of the sale. He was not even a 
party to the order of court directing a re-advertisement. 


DrybeEN, Judge, delivered the opinion of the court. 


This is a suit brought to recover the third instalment of 
the purchase price of two lots of land in the St. Charles 
common, sold to the defendant by the plaintiff, as sheriff of 
St. Charles county, under an order of sale in partition on 
the application of George C. Sibley and others, proprietors. 

The property was bid off by the defendant, who refused to 
complete the purchase, but for what reason does not appear. 
The sheriff reported the sale, and the refusal of the defend- 
ant to comply with its terms, to the court from which the 
order emanated; whereupon, the court, against the objec- 
tions of the parties in the partition, renewed the order of 
sale, and under it the sheriff re-advertised, but before a sec- 
ond sale the parties to the partition suit arrested further 
proceedings, and this action was brought to enforce the de- 
fendant’s contract. It does not appear the court set aside 
the first sale. 
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The defendant answered the petition, and trial of the cause 
was submitted to the court, when a verdict and judgment 
were rendered for the plaintiff for the sum demanded, with 
interest. The defendant made an unsuccessful motion for a 
new trial, and appealed to this court. 

On the trial the defendant established the facts as above 
detailed in regard to the sheriff’s report, the new order and 
re-advertisement, and then asked the court to make the fol- 
lowing declaration of law, to wit: “If the sheriff, in pur- 
suance of an order of court, re-advertised the land in ques- 
tion for sale, it amounts to an abandonment of the former 
sale, and the defendant is entitled to a verdict.” The court 
refused, and its refusal is the only ground of error com- 
plained of. 

Is it true, as a proposition of law, that the re-advertisement 
under the new order worked a discharge of the defendant 
from the obligation of his contract? We are referred to no 
authority in support of it, nor do we see any reason to sus- 
tain it. 

In partition sales the sheriff is the agent of the vendor, 
with powers defined and limited by law. He can do only 
what the law permits him, and in such manner as the law 
requires. He has power to make a contract of sale, but he 
has no power when made to abrogate it. The moment the 
contract is made the beneficial interest in it vests in the ven- 
dor, of which the sheriff has no power to divest him without 
his consent. That the beneficiaries might have abandoned 
the contract when the defendant refused to comply with its 
terms on his part is not denied; but the question raised by 
the instruction is not whether they could abandon, but 
whether the sheriff had not done it for them, and in despite 
of them, merely by a re-advertisement. The instruction was 
properly refused, and inasmuch as the defendant urges no 
justification or excuse whatever for his non-compliance with 
his contract, the judgment will be affirmed, with ten per 
cent. damages. 

The other judges concur. 
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Wm. Youna, ADMINISTRATOR OF CHARLES CHEELY, Plaintiff in 
Error, v. Davin B. WELLs e¢ al., Defendants in Error. 


Administrator—Parties.—The administrator has the legal right and is the 
proper person to bring any kind of civil action which may be necessary to 
collect a debt due the decedent. 

Fraudulent Conveyances—Pleading.—In an action to charge lands in the 
hands of a fraudulent grantee, with the payment of a debt due by the equi- 
table owner, it is not necessary that the deeds should be set aside. 

Pleading—multifuriousness.—A petition which prayed judgment to establish 
a debt aguinst an intestate’s estate, and to charge lands for which the intes- 
tate had paid the consideration, but for the purpose of defrauding creditors 
had taken the title in the name of a defendant, who had conveyed with no- 
tice to another defendant, held multifarious. 

Practice—Demurrer.—Judgment upon demurrer sustained for wrong reasons 
assigned, reversed although petition otherwise defective. 


Error to &t. Charles Circuit Court. 


Lewis & Alexander, for plaintiff in error. 


I. Two questions only were raised by the demurrer, viz: 
1st, Was there a defect of parties plaintiff? and 2d, did the 
petition state facts sufficient to constitue a cause of action? 
CR. C. 1855, p. 1231, § 6, 10.) 

The objection of multifariousness and of misjoinder of de- 
fendants were therefore waived by defendants, and cannot 
now be set up to sustain the action of the Circuit Court. 
(See 5th & 7th clauses of § 6, above cited; also} 10.) The 
defects complained of, if they exist at all, are apparent on 
the face of the petition, and therefore could not have been 
reserved for the answer. 

II. There is no defect of parties plainfiff, the administra- 
tor of Cheely being the only person who could sue upon the 
demand here asserted. 

III. The petition contains facts sufficient to constitute a 
cause of action. 

There is no legal requirement for plaintiff to have his claim 
allowed in a court of probate before instituting suit in the 
Circuit Court. CR. C. 1855, p. 153, § 8.) 

If, however, it should be deemed proper for this court to 
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notice any alleged misjoinder of defendants or of causes of 
action, and such should be found really to exist, it is submit- 
ted that a reversal upon the grounds above presented will 
enable the plaintiff to elect as to which cause of action he 
will proceed upon, and thus avoid a deprivation of his remedy. 
(See Doan v. Holly, 25 Mo. 857-860.) 


W. A. Alexander, for defendants in error. 


I. The court did not err in sustaining the demurrer. There 
is a misjoinder of parties. The petition is multifarious. | 

Plaintiff asks judgment against the defendants for money | 
paid by him as administrator of Cheely, on a debt of C. H. | 
Wells, and shows no indebtedness from defendants, D. B. 
Wells and Sarah Patchett, to plaintiff; and also asks that 
lands conveyed by Jenkins to D. B. Wells and by him to de- 
fendant, Patchett, be subjected to the payment of an alleged 
debt against C. H. Wells’ estate. 

A suit asking a judgment for debt is of one class of action, . | 
and a suit attacking deeds, asking their cancellation and that X 
lands be subjected to the payment of debts, is of another 
class of action, and they cannot be joined. 

There being no indebtedness alleged or shown from de- 
fendants, D. B. Wells and Sarah Patchett, they were improp- | 
erly joined with C. H. Wells’ administrator as defendants. | 
(See McLaughlin v. McLaughlin’s adm’r, 16 Mo. 243; 
Doan v. Holly, 25 Mo. 857, & 26 Mo. 186; Stalcup v. Gar- 
ner, 26 Mo. 72.) 

Can an administrator bring and maintain a suit attacking 
the conveyance of land on the ground of fraud? The 
administrator of C. H. Wells is not a proper party to a 
suit asking lands to be made subject to the payment of debts | 
of Wells’ estate, when said estate claims no interest in such | 
lands. The proper party defendant is the purchaser and | 
owner of the land. 

II. The demurrer was properly sustained because of the { 
misjoinder of parties defendant; because of the improper | 
uniting of different classes as well as causes of action; be- 
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cause D. B. Wells and Sarah Patchett were not necessary 
parties to a suit for the debt, and C. H. Wells’ administrator 
was not a necessary party to a suit for lands which do not 
belong to his estate, and because the petition does not show 
a cause of action against the defendants. 





Bates, Judge, delivered the opinion of the court. 


Demurrer to the petition was sustained and judgment en- 
tered upon it; to reverse which, the plaintiff brings the cause 
to this court by writ of error. 

The petition alleged that Charles H. Wells, as principal, 
and Charles Cheely, as security, made a promissory note. 

That both Wells and Cheely died, and plaintiff is adminis- 
trator of Cheely’s estate; that the note was allowed as a de- 
mand against both estates; that a small portion thereof was 
paid by the estate of Wells, and a larger sum by the plain- 
tiff, as administrator of Cheely’s estate, and that the personal 

¢ property of the estate of Wells is exhausted, “ without leav- 
ing any assets with which to pay off” the claim of Cheely’s 
estate. The defendants in this suit are Hinman, adiminis- 
trator of Charles H. Wells, David B. Wells and Sarah Patchett. 
The petition charges that Charles H. Wells, in his lifetime, 
and after the maturity of the note above mentioned, bought 
and paid for a tract of land, but, with intent to defraud, 
hinder and delay his creditors, caused it to be conveyed to 
his brother the defendant, David B. Wells, who had notice 
( of the fraud, and who afterward conveyed it to the other de- 
| fendant, Sarah Patchett, who also had notice of the fraud. 
q Plaintiff asks judgment in his favor, as administrator of the 

estate of Charles Cheely, against the estate of Charles H. 

Wells, for the amount paid by him upon the said note, and 7 

also for the unpaid balance allowed thereon against Cheely’s 
estate; that Hinman disclose the condition of the estate of 

Charles H. Wells, and that the tract of land be sold to pay 

off and discharge the plaintiff’s claim. 
The defendant, Hinman, answered, but afterward all the 
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defendants joined in a demurrer. The grounds of objection 
to the petition, specified in the demurrer, were as follows: 

1. There is no proper party plaintiff. 

2. The plaintiff does not aver that he is a creditor either 
of Wells’ or Cheely’s estate. 

3. The petition does not ask the court to set aside the deed 
to Wells from Travis and wife, nor the deed from Wells to 
Patchett. 

4, The plaintiff, as administrator, has no legal right to sue. 

5. The plaintiff’s petition shows that he was not a creditor 
of Cheely nor Wells in their lifetime. 

6. The plaintiff, as administrator, has no right to attack a 
conveyance of land for fraud. 

7. The petition does not state facts sufficient to constitute 
a cause of action. 

As to the first, fourth and sixth grounds, the plaintiff be- 
ing the representative of Cheely’s estate, has the legal right 
and is the proper person to bring any kind of civil action 
which may be necessary to collect a debt due to the estate of 
Cheely. 

As to the second and fifth grounds, I am not sure that I 
comprehend them. The plaintiff asked judgment as admin- 
istrator of Cheely, and no objection is made to the petition 
that in the title of the cause the plaintiff is not described as 
administrator. 

The petition shows an indebtedness by Charles H. Wells’ 
estate to Cheely’s estate, and the fact that the indebtedness 
and right of action did not become complete until after the 
death of the original parties is of no consequence. 

As to the third point, it was not necessary in order to 
charge the land in the hands of Sarah Patchett with the debt 
that the deeds from Travis to Wells and from Wells to Patch- 
ett, should be set aside. 

As to the seventh ground, the petition does state facts suffi- 
cient to constitute a cause of action. In fact, it states not 
only one but three several, separate and distinct causes of ac- 
tion against the three defendants separately. 
8—VOL. XXXIII. 
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The court below erred in sustaining the demurrer for any 
of the grounds specified in it, and the judgment must there- 
fore be reversed, and the plaintiff can then amend the peti- 
tion so as to avoid a misjoinder of actions. 

Judgment reversed and the cause remanded; the other 


judges concurring. 


—_+e6o,——— 


WILLIAM YounG, ADMINISTRATOR OF R. H. Woo.Fo.k, Appel- 
lant, v. HELEN WOOLFOLK, Respondent. 


Pleadings—Amendment.—An amended answer must set forth all the matters 
of defence. Upon the filing of the amended answer the original is aban- 
doned. (R. C. 1855, p. 1255, § 13 & 14.) 


Appeal from Lincoln Circuit Court. 
J. B. Henderson, for appellant. 
C. Wells, for respondent. 


Bates, Judge, delivered the opinion of the court. 


R. H. Woolfolk died in 1849. John A. Woolfolk was ap- 
pointed administrator of his estate, but without completing 
the administration he died in October, 1854, and Snethen 
was appointed administrator on February 10th, 1855, who 
resigned his letters of administration in July, 1857, and on 
the 14th July, 1857, the present plaintiff—the public admin- 
istrator—was ordered to take charge of the estate unadmin- 
istered, then consisting of certain slaves. 

Richard H. Woolfolk died intestate, leaving no children, 
but brothers, &c., and the defendant, his widow. 

Whilst John A. Woolfolk was administrator, on the 15th 
November, 1850, he filed in the County Court a petition for 
the sale of real estate to pay the debts of the estate, and that 
the slaves be reserved from sale. On the 15th February, 
1851, the court ordered that the real estate described be sold, 
and that the negroes belonging to said estate be reserved 


from sale. 
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Afterward, in February, 1852, some of the negroes were 
sold, and the remainder of them (which are the subjects of 
the present suit) were delivered by John A. Woolfolk to the 
defendant, the widow of R. H. Woolfolk. John A. Wool- 
folk, upon delivering the slaves to the defendant, told her 
that he had no further use for them, having sold enough to 
pay the debts of the estate. 

On the 24th October, 1857, the plaintiff, having demanded 
the slaves of the defendant, brought this suit to recover them. 

The defendant answered, claiming that she received said 
slaves as and to be her own property as widow of R. H. Wool- 
folk, and had retained them as her own absolutely ; and also 
setting up the statute of limitations of actions as a bar to 
plaintiffs action. Ata subsequent term the defendant filed 
an amended answer, which contained only a statement that, 
“at the time said slaves were delivered by said John A. 
Woolfolk to said defendant, the said John A. Wolfolk had in 
his hands assets of the estate of said Richard H. Woolfolk 
sufficient to pay all the debts against said estate.” 

This amended answer was obviously treated by the court 
as only amendatory of the original answer, or supplemental 
to it. Under repeated decisions of this court, we cannot so 
regard it. Upon the filing the amended answer the original 
answer was abandoned, and the amended answer was the only 
pleading upon the part of the defendant. That amended an- 
swer state no defence to the plaintiff’s action, and did not 
authorize the defence made at the trial and the instructions 
given by the court. The judgment must therefore be re- 
versed and the cause remanded for further proceedings. 

Judges Bay and Dryden concur. 


——__+20e,———- 


JouN CALLAGHAN, Respondent, v. Bernarp M’Manan, Ap- 
pellant. 
Plealing—Untting actions.—A plaintiff may unite in the same petition several 


causes of action when they arise out of the same transaction or transac- 
tions connected with the same subject of action. (R. C. 1855, p. 1228.) 
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Pleading—Amendmeni.—It was proper for the court, after the evidence was 
closed, to permit the plaintiff to correct the description of the land in the 
petition, to make the petition conform to the facts proved. (R. C. 1855, p. 
12538, § 2 & 3.) 


Appeal from Jefferson Circuit Court. 
J. L. Thomas, for appellant. 


A. Green, for respondent. 


I. The decree of the court is warranted by the facts proved. 
By the agreement, defendant was to enter eighty acres of land 
in Jefferson county for the plaintiff. The proof shows plain- 
tiff furnished the money, and that defendant did enter the 
land, and for the plaintiff. It is no objection that defendant 
entered under the graduation act. If this be a fraud on the 
Government, defendant cannot take advantage of his own 
wrong. The plaintiff having furnished the money to enter 
the land with, under the agreement, a resulting trust arises 
in his favor by operation of law. (28 Mo. 578; Vallé v. 
Bryan, 19 Mo. 423; Paul v. Chouteau, 14 Mo. 580.) 

II. The decision of the court overruling the demurrer was 
correct. The petition is not multifarious. The causes of 
action stated in the petition both arise out of the same trans- 
action. (RK. C., p. 1228,§ 2; Martin v. Martin, 18 Mo. 36 ; 
12 Mo., p. 3.) 

Ill. It was not error in the court to permit plaintiff to 
amend his petition in the description of the land at the trial. 
It is not shown that such amendment took defendant by sur- 
prise. (R.C., p. 1253, § 2 & 3.) 


Bay, Judge, delivered the opinion of the court. 


Plaintiff filed his petition in the Circuit Court of Jefferson 
county, alleging that in February, 1854, he gave to the de- 
fendant the sum of one hundred dollars for the purpose of 
entering a tract of land in the county of Jefferson, in this 
State, to contain eighty acres, expecting that said land would 
be entered at the price of $1.25 per acre; that said land was 
to be entered in the name of the plaintiff; that in pursuance 

















OCTOBER TERM, 1862. 113 








Callaghan v. M’Mahan. 





of said arrangement said defendant did enter with the money 
of said plaintiff a tract of eighty acres, particularly described 
in the petition, but that the entry was made in the name of 
the defendant contrary to said agreement and understanding 
and in fraud of plaintiff’s rights, and that said entry was 
made under the graduation act, and at the price of ten dol- 
lars, leaving a balance of ninety dollars due plaintiff. 

Plaintiff prays judgment for said sum of ninety dollars, 
with interest, and also a decree divesting defendant of the 
title in said land and vesting the same in plaintiff. 

To this petition defendant filed a demurrer upon the ground 
that it was multifarious in this, that it contained a count in 
equity for land, and one at law for money had and received, 
which demurrer was overruled; whereupon the defendant 
answered, denying that he entered the land with the plain- 
tiff’s money, and denying all the allegations tending to es- 
tablish a resulting trust. The answer also repeats the ob- 
jections to the petition contained in the demurrer. 

The court gave judgment for the plaintiff for the sum of 
$122.40, being the unexpended balance with interest, and 
also a decree divesting defendant of title, &c., and vesting 
same in plaintiff. 

Motions for new trial and in arrest were filed and overruled, 
and the cause is brought here by appeal. 

It appears from the bill of exceptions that after the evi- 
dence was closed and the cause submitted, but before the 
entry of the judgment, the court suggested to the plaintiff 
that he claimed in his petition the wrong land, whereupon the 
court permitted the plaintiff to amend his petition by substi- 
tuting the words “ south-west quarter of north-east quarter, 
and the south-east quarter of the south-east quarter of sec- 
tion thirty-one, in township forty-two, of range three east,” 
instead of the words “ north-west quarter of the south-east 
quarter, and the south-east quarter of the south-east quarter 
of section thirty-one, in township forty-three, range three 
east ;” to which ruling of the court defendant objected and 
excepted. 
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The demurrer to the petition was properly overruled. As 
the objection that two causes of action were united in the 
same count was not taken in the court below, nor made here, 
it will not be now considered. Under the old practice, the 
petition would have been undoubtedly defective, but the sec- 
ond section of the sixth article of the present code (2 R. C., 
p- 1228) authorizes the plaintiff to unite in the same petition 
several causes of action, whether they be such as have been 
heretofore denominated legal or equitable, or both, when they 
shall arise out of the same transaction or transactions con- 
nected with the same subject of action. 

In this case, the causes of action, though different in their 
nature, grew out of the same transaction, affect the same 
parties, and do not require different places of trial, and there- 
fore come within said statutory provision. 

The only remaining point in the case relates to the amend- 
ment to the petition permitted to be made after the evidence 
was closed and the cause submitted. The third section of 
article nine, of same act, (2 R. C., p. 1253,) declares that 
“the court may, at any time before final judgment, in furth- 
erance of justice and on such terms as may be proper, amend 
any record, pleading, process, entry, return, or other proceed- 
ing, by adding or striking out the name of any party, or by 
correcting a mistake in the name of a party, or a mistake in 
any other respect, or by inserting other allegations material 
to the case; or when the amendment does not change sub- 
stantially the claim or defence, by conforming the pleading 
or proceeding to the facts proved.” 

This section is broad enough to embrace the amendment 
made. It was a mere misdescription of the land which seems 
not to have been noticed by either of the parties upon the 
trial, and the object of the amendment was to make the pe- 
tition conform to the facts proved. It does not appear that 
the defendant was taken by surprise, or in anywise preju- 
diced. 

With the concurrence of the other judges, the judgment 
will be affirmed. 
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JoHN CoGHILL, Respondent, v. Guy CHanpLer, Appellant. 


Slander—Evidence.—In an action for slander, it is sufficient if the words prov- 
ed substantially correspond with those alleged in the declaration. It is not 
necessary to prove all the words, unless they constitute one entire charge. 


Appeal from Adair Circuit Court. 
B. G. Barrow, for respondent. 


Davis §; Davis, and Bush, for appellants. | 


The first instruction asked by the defendant should have 
been given, because the evidence introduced by the plaintiff 
did not show that the defendant spoke the words charged, 
and the evidence that he spoke, interrogatively, similar words 
of like import would not support plaintiff’s action, there was 
a fatal variance, and this was a proper question for the court 
to determine. (See case Berry v. Dryden, 7 Mo. 334; Birch 
v. Benton, 26 Mo. 153.) 

The instructions given upon the part of the plaintiff were 
- not law in the case, and were calculated to mislead the jury 
for the reason that the instructions do not set out the words 
charged in either count of the petition, but only a part of 
them ; and to instruct the jury that if they found that defend- 
ant spoke the words specified in the instructions, or substan- 
tially those words, **They should find for the plaintiff,’ was 
wrong, because it was calculated to mislead the jury. 2d. 
The law requires the words to be proven as charged, and 
these being the words claimed to impute the injury to 
the character, they could not be proven by other words the 
same in substance. (See Birch v. Benton, 26 Mo. 153; and 
29 Mo. Atterberry v. Powell, 429; and Berry v. Dryden, 7 
Mo. 334.) 

Bay, Judge, delivered the opinion of the court. 

This was an action for slander. The petition contains 
three counts, and the words alleged to have been spoken, ex- 


cept in the second count, which seems to have been abandoned 
upon the trial, impute to the plaintiff the crime of larceny. 
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Tn his answer the defendant denies having spoken the words 
contained in the petition, and this is the only issue made by 
the pleadings. 

Among the instructions asked by the defendant is the fol- 
lowing: 

“That the words charged in plaintiff’s petition to have 
been spoken by the defendant is not supported by the evi- 
dence, and the jury will find for the defendant.”’ 

The court refused this instruction, and such refusal is the 
chief reliance of the defendant for a reversal of the judg- 
ment. 

We are of opinion that the court properly refused this in- 
struction. The rule in such cases is that the words proved 
must substantially correspond with those alleged in the de- 
claration. It is not necessary to prove all the words said, 
unless they constitute one entire charge; thus, as stated by 
Phillipps, in his Treatise on Evidence, vol. 3d, 551, it is not 
necessary to prove the whole of a continuous sentence alleg- 
ed on the record, provided the meaning of the words proved 
is not varied by the omission of the others. If a petition 
should allege that the defendant spoke ef and concerning 
the plaintiff the words—he is a bold thief, and the words 
proved were—he is a thief, this would not constitute a ma- 
terial variance, for the word thief is the material word in 
the charge. 

In Berry v. Dryden, 7 Mo. 324, Judge Scott declared the 
rule to be, that if the words charged to have been spoken are 
proved, but with the omission or addition of others not vary- 
ing or affecting their sense, the variance will not be regarded. 

In the case under consideration, the words in the first 
count of the petition are: I believe John Coghill shot my 
dog, and he shot him for the purpose of stealing, and he is 
the fellow that stole my molasses. 

The proof does not show that the defendant uttered all the 
words alleged, but it is shown that in speaking of the plain- 
tiff, he said he is the fellow that stole my molasses. The ab- 
sence of proof to show that he also uttered the other words 
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imputed to him does not, under the rule laid down, consti- 
tute a material variance—the words he is the fellow that 
stole my molasses, embracing within themselves, and inde- 
pendent of what preceded them, an allegation of larceny. 

Several instructions asked by defendant and refused were 
unobjectionable, but inasmuch as they were substantially 
given in others, their refusal furnishes no ground of error. 
Other instructions were properly refused for the reason that 
there was no evidence upon which to predicate them. 

Upon the whole, we sce no such error in the proceedings 
below as will justify this court in reversing the judgment. 

With the concurrence of the other judges the judgment 
will be affirmed. 


Witu1AM Youne, ADMINISTRATOR, Appellant, v. G. W. STone- 
BREAKER et al., Respondents. 


Appeal.—No final judgment. 


Appeal from Lincoln Circuit Court. 
T. R. Cornick, for appellant. 


The respondents moved to dismiss the appeal because there 
is no final judgment or decision of the court below from 
which an appeal will lie. 

The judgment of the court below was as follows: 

Now here come said parties by their attorneys, and said 
defendant’s attorney files his demurrer to the amended peti- 
tion, and, on argument of counsel, said demurrer is sustained. 
It is,therefore considered by the court that said defendant 
have and recover of William Young, administrator of Nancy 
B. Jackson, deceased, the costs and charges in this behalf in- 
curred, to be taxed according to law, and that execution 
issue therefor. * 


* Tf the plaintiff chose to stand upon the petition the final judgment would 
have been, “It is therefore considered by the court that said plaintiff take 
nothing by his suit, and that said defendant go thereof without day, and that 
said defendant,” &c. 
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Bates, Judge, delivered the opinion of the court. 


There is no final judgment in this case and therefore no 
appeal. 
Appeal dismissed ; the other judges concur. 


——_+#0< »+>—____ 


Francis HowarD, Respondent, v. WILLIAM CosHow, Appellant. 


Frauds.—A promise to a debtor to pay his debt to a third person is not a 
promise to answer for the debt of another within the statute, which applies 
only to promises made to the creditor. 

Verdict—Evidence.—Where there is no evidence to sustain a verdict it should 
be set aside. 

Trial—Evidence.—Where evidence is offered upon a trial which may or may 
not be competent, depending upon the proof of other facts, such facts should 
be disclosed to the court, that it may judge of the sufficiency of the evi- 
dence. The facts themselves should be stated, and not the conclusions or 
results from the evidence offered. 


Appeal from St. Charles Circuit Court. 


Lewis §; Alexander, for appellant. 


The statements of Murdock were not admissible testimony 
against defendant without it being first shown aliunde that 
Murdock and defendant were combining and confederating 
together in the perpetration of a fraud. There is no dis- 
tinction in principle between such admissions and those of 
an alleged partner. The partnership must first be proven, 
and this is never allowed to be done by the statements of the 
alleged partner himself. (Field & Beardslee v. Liverman, 17 
Mo. 218; Reed v. Pelletier, 28 Mo. 173-177; Whitney v. 
Ferris, 10 Johns. 66; Buckman v. Barnum, 15 Conn. 68; 
Commonwealth v. Eberle, 3 Sergt. & Rawle, 9, 16,19; Patton 
v. Freeman, Coxe, 113, 115; Reichart v. Castator, 5 Binney, 
109, 113.) 

II. Even if a proper foundation had been laid for the ad- 
mission of Murdock’s statements, the one which implied a 
doubt as to the legal sufficiency of the deed of trust would 
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have been inadmissible on any grounds whatsoever. (Crock- 
ett v. Morrison, 11 Mo. 3,5; Polk’s lessee v. Robertson, 1 
Tenn. 463; Craig v. Baker, Hardin, 289; Leforce v. Robin- 
son, Littell’s Sel. Cases, 22; Boston Hat Co. v. Messenger, 2 
Pick. 223; O’Neal v. Glover, 5 Gray, 161.) 

III. The court erred in excluding the evidence offered by 
defendant to show that the Fisher judgment was satisfied by 
Murdock from his own resources. The plaintiff was taking 
out of the multiplicity of minor circumstances to elicit unfa- 
vorable presumptions as to the bona fides of the transaction ; 
one of which was that from the large additional indebtedness 
assumed by Murdock at the execution of the deed of trust, 
the money to pay it was secretly furnished by the defendant. 


Broadhead, Leet & Krekel, John M. Krum, and Hindman, 
for respondent. 


I. When two issues are tried before a jury and a general 
verdict rendered the court cannot reverse for error committed 
by the court in relation to one issue, when the verdict may 
be sustained upon the other issue to which appellant took no 
exception. 

Whether the verdict of the jury was rendered upon the 
ground that the defendant had made a fraudulent convey- 
ance of his property, or that he had absconded or absented 
himself from his usual place of abode, does not appear and 
cannot possibly be ascertained; either would be sufficient to 
sustain a verdict, and evidence was given upon both. 

The defendant had the power to withdraw the issue of ab- 
sconding, &c., from the jury if there was no evidence at all 
upon that subject, by requiring such an instruction from the 
court, by having the opinion of the jury separate upon each 
‘issue, or by requiring a special verdict, (7. e. a finding of the 
facts by the jury.) Having neglected to avail himself of this 
right, he cannot now be heard to question the finding of 
the jury. 

II. The admissions of Murdock, the beneficiary in the con- 
veyance charged to be fraudulent, and proven to have been 
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made about the time of the execution of the conveyance, to 
the effect that Coshow was not indebted to him, were entirely 
competent against the grantor, because, 

1. They were admissions made against the interest of the 
party making them. 

2. The issue before the jury was as to the right of the party 
making the admission at the time, viz., whether Coshow was 
indebted to Murdock at the time he conveyed the property 
tohim. (1 Greenl. Ev. 181.) 

3. The party whose admission was charged with being par- 
ticeps fraudis, and evidence had already been adduced to 
show, Viz: 

a. That Coshow had made a fraudulent deed by circum- 
stances tending to show the following facts: That Coshow 
was in good circumstances ; that he was not indebted to Mur- 
dock; that he suspiciously left the county of his residence ; 
that Murdock, who was his nephew, met him outside of the 
county by appointment ; that the object of leaving his resi- 
dence was “to serve the Howells as Bigelow did ;”’ that is, 
to hinder and delay them in collecting their debts—the last 
admission of the defendant himself sufficient of itself to stamp 
the conduct of Coshow as fraudulent without a single other 
fact. 

b. That Murdock was the beneficiary in the conveyance. 

Under these circumstances the declaration of the benefi- 
ciary was entirely competent. (Crockett v. Morrison, 11 
Mo. 3.) 

The defendant introduced evidence tending to prove that 
Murdock did pay the Fisher debt, and the source from which 
he obtained the money was entirely irrelevant; presumption 
being that it was his own money, (and not Coshow’s,) the 
defendant could not suffer by that presumption. 

III. The giving of the sixth instruction cannot be relied on 
by Coshow as error. 

a. His conveyance recites the consideration to be a debt, 
evidenced by a note for $15,000, payable by him to Murdock. 
He cannot be allowed on the trial to substitute an entirely 
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different consideration, and prove that the consideration was 
not a debt but a collateral security to protect Murdock in the 
event that Murdock would thereafter pay Coshow’s debts. 
The deed recites a debt; if, therefore, no debt existed and 
none created, the deed was without consideration, unless the 
court permit Coshow to contradict his own deed—to alter the 
terms of his own deed by parol evidence—to substitute one 
consideration for another. 

b. But if Murdock did promise to pay Coshow’s debts in 
consideration of the conveyance, the promise was verbal and 
within the statute of frauds, and was, therefore, no valid con- 
sideration. 

Murdock, in that case, would have the property with- 
out liability to Coshow’s creditors, for he made no prom- 
ise to them; and without liability to Croshow, because 
that promise was by parol. That would make it fraudulent 
in law. 

c. And lastly, what consideration did Murdock receive 
from Coshow for his undertaking to pay Coshow’s debts? He 
obtained Coshow’s note for $15,000, wherewith to pay Co- 
show’s debts, but without assuming any liability which the 
creditors could enforce. 

Coshow’s property was gone, to which the creditors had a 
right to look. Murdock had assumed no liability to the cred- 
itors, and still held the property without himself paying any 
value for it. 

In this aspect the conveyance of Coshow to Murdock was 
voluntary, and made to the grantor’s own use, viz., to pay 
his debts. 

In any way in which the conveyance may be viewed, it is 
fraudulent in law and in fact. (Pottle v. McDowell, 31 
Mo. 62.) 


Dryven, Judge, delivered the opinion of the court. 


Howell sued Coshow on a note in the St. Charles Circuit 
Court, and served the summons by copy at his usual place of 
abode, left with a white member of his family over the age 
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of fifteen years. Afterwards an attachment in aid was issued 
based upon two grounds: 

1. “That the defendant had absconded or absented him- 
self from his usual place of abode in this State, so that the 
ordinary process of law could not be served on him.” 

2. “That the defendant had fraudulently conveyed or as- 
signed his property or effects, so as to hinder or delay his 
creditors in collecting their demands against him.” 

The truth of both allegations was put in issue by plea 
in abatement, and the issues were tried by a jury, resulting 
in a verdict for the plaintiff on both, and the court refusing 
to set it aside the case is brought here by appeal. 

The trial of the second issue involved the bona fides of a 
deed read by the plaintiff, bearing date 20th May, 1858, two 
days before the attachment issued, by which Coshow, the 
grantor, conveyed certain lands and slaves in St. Charles 
county to Bell and Matson in trust for the payment of a note 
of the defendant of fifteen thousand dollars, payable thirteen 
months after date, to one George Murdock, a nephew of Co- 
show, and sole beneficiary in the deed. The plaintiff gave 
evidence tending to show that the defendant, at the time of 
making the deed, was largely in debt, some of which was in 
suit, and among other existing debts was one of six thousand 
dollars to one Fisher, reduced to a judgment in the St. Charles 
Circuit Court, and execution thereon in the hands of the 
sheriff. The evidence further tended to prove that the con- 
sideration of the note to Murdock for fifteen thousand dollars 
was the previous payment of the aggregate sum of about nine 
thousand dollars by Murdock in discharge of divers debts of 
Coshow for which Murdock had been bound as Coshow’s se- 
curity, and Murdock’s verbal agreement with Coshow there- 
after to pay for him the Fisher judgment and execution, 
amounting to six thousand dollars. 

The plaintiff likewise gave evidence tending to prove that 
about the time the attachment issued, and before, the defend- 
ant was absenting himself from home and keeping out of the 
way of the sheriff to avoid a personal service of process on 
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him. The evidence, however, wholly failed to show that 
there was any time when process could not have been served 
on him by copy at his usual place of abode, but on the contrary 
it showed affirmatively that there was no time when service 
could not have been made in that manner. At the close of 
the evidence the court gave to the jury a number of instruc- 
tions, one only of which will we notice—the fifth, given for 
the plaintiff and objected to by defendant, in these words: 

“Tf the jury find from the evidence that the defendant did 
not owe to George Murdock the amount of the note for fifteen 
thousand dollars at the time said note and the deed of trust 
given to secure its payment were made, then the said deed is 
fraudulent, and the jury should find for the plaintiff; unless 
the jury shall believe from the evidence that said Murdock 
at the time said note and deed of trust were made had actu- 
ally paid in advance money that he had actually assumed to 
pay for the defendant equal to the amount of said note.” 

The instruction is awkwardly framed, but it was intended 
to inform the jury that the law was, if any part of the con- 
sideration of the note of fifteen thousand dollars was the 
agreement of Murdock to pay Coshow’s debt of six thousand 
dollars to Fisher, but which he had not actually paid at the 
time of making the note and deed of trust; in that case the 
deed was fraudulent and void, and the plaintiff entitled toa 
verdict on the second issue. 

The argument by which the instruction is sought to be 
sustained is, that, as the promise of Murdock to pay Coshow’s 
debt was the consideration of Coshow’s note, and as the 
promise, not being in writing, was void by the statute of 
frauds, the note was without consideration to support it ; and 
so the deed, being based upon the note, was a voluntary con- 
veyance, and void as against the creditors of the grantor. 

The vice of the argument is in the assumption that the 
verbal agreement of Murdock to pay Coshow’s debts is affected 
by the statute of frauds. It is well settled that a promise to 
a debtor (as in this case) to pay his debt to a third person is 
not a promise to answer for the debt of another within the 
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statute ; that the statute applies only to promises made to the 
creditor. (Eastwood v. Kenyon, 11 Ad. & El. 445; Alger v. 
Scoville, 1 Gray, 391; Pike v. Brown, 7 Cush. 133; Leonard 
v. Vrendenburg, 8 John. 39; Skelton v. Brewster, 8 John. 376; 
Story on Contracts, § 861.) 

The instruction was, therefore, erroneous, and necessarily 
compelled the jury to find the second issue for the plaintiff, 
without any tegard to whether they believed there was fraud 
in fact in the transaction. 

As to the first issue, there was not only no evidence tend- 
ing to support it, but all the evidence disproved it. In such 
case the verdict will not be allowed to stand. (Merle v. Has- 
call, 10 Mo. 406.) 

On the trial the plaintiff, in order to show that the trust 
debt of Murdock was fictitious, offered to prove that in a 
conversation held between the witness and Murdock a day or 
two before making the deed of trust, in the absence of the de- 
fendant, Murdock stated “ the only money Coshow owed him 
was three hundred dollars for Mrs. Murdock’s debt.” The 
defendant objected to the competency of the evidence, and to 
obviate the objection the plaintiff stated to the court “ that 
he expected to show by the statements of Murdock, and other 
testimony in the cause, (not specifying what particular facts 
were to be proved, except that Murdock had said that the 
deed was given without a legal consideration,) that the deed 
of trust was fraudulently made for the purpose of hindering 
and delaying the creditors of Coshow, and that Murdock 
was a party to the fraud.” Thereupon the court admitted 
the evidence against the renewed objection of the defendant. 

The.question is a question of practice rather than of evi- 
dence. It cannot be affirmed that the statements of Murdock 
are evidence against Coshow, in the absence of proof tending 
to establish a conspiracy between them to defraud the cred- 
itors of Coshow ; nor is it denied by the defendant’s counsel 
that the statements are competent if such a state of case be 
established. The question is, where the declarations of the 
supposed conspirator are offered, in anticipation of proof 
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tending to establish the conspiracy, whether it is enough for 
party offering the declarations to state to the court gen- 
erally the conclusion or result of the proof to be offered, as 
in this case, or whether he ought to disclose the particular 
facts or circumstances which he expects to prove, to establish 
the result. 

We think the safer and better practice would require the 
facts to be proved first to be disclosed, so as to enable the 
court to judge of their sufficiency if proved; and if insufficient, 
to relieve the case from any improper influence of the imper- 
tinent matter. If the opposite practice, however, was adopt- 
ed, this court would not for that cause interfere with the 
judgment of the lower court, except where manifest injury 
had resulted therefrom to the adverse party. 

Another error complained of is the refusal of the court to 
permit the defendant to show what sources Murdock derived 
the money from with which he paid the Fisher debt. The 
propriety or impropriety of the rejection of this evidence de- 
pends so entirely upon what transpired on the trial, but 
which does not appear upon the record, that we cannot say 
whether the action of the court was right or wrong. If any 
question was made as to the ability of Murdeck to raise so 
large a sum of money, or as to whether the money employed 
in payment of the Fisher debt was not in fact the money of 
Coshow, the evidence ought to have been received, otherwise 
we see no reason for its introduction. 

For the want of evidence to sustain the finding as to the 
first issue, and for the misdirection of the jury as to the sec- 
ond, the judgment of the Circuit Court is reversed and the 
cause remanded. 
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Harvey Youne, Executor or J. THomas, deceased, Appel- 
lant, v. G. W. CLEVELAND, Respondent. 


Execution—Levy.—A levy of an execution upon personal property, if the prop- 
erty be restored to the defendant, is not a satisfaction in law of the judgment. 

Principal and Surety —Where the creditor obtained from the principal debtor 
asecurity, which he discharged upon receiving from the debtor one more 
valuable, which could not have been reached at law, the surety is not there- 
by released. 


Appeal from Ste. Genevieve Circuit Court. 
J. G. Beal, for appellant. 


I. The court below committed error in declaring the law to 
be, that the giving up the property, levied on as William 
Cleveland’s, by the constable, operated as a release to the de- 
fendant (respondent) to the amount of the value of the same. 
The property so levied on was, by an arrangement between 
appellant and said William Cleveland, exchanged for the in- 
terest of the wife of Cleveland in the estate of her father, 
Obadiah Scott. (Marshall v. Morris, 13 Geo. 185.) 

II. The limitations opposed no bar. This respondent re- 
sided in Kentucky at the time the note was given till within 
two years before the bringing of this suit. (2 vol. Stat. 1049, 
§ 12, and authority, 1855.) 

III. The motion to dismiss the cause from the Circuit Court 
should have been sustained. It had no jurisdiction of the case. 


DrybeNn, Judge, delivered the opinion of the court. 


This is a suit brought before a justice of the peace, by 
Young, against George W. Cleveland, on a note made by the 
defendant, Wm. Cleveland and Dudley Horn, for two hun- 
dred and five dollars and thirty-seven and a half cents, pay- 
able to the plaintiff’s testator, on which several partial pay- 
ments had been made, reducing the demand to a sum within 
the jurisdiction of a justice of the peace. The case was tried 
before the justice and taken to the Circuit Court, where, upon 
a trial anew, after the plaintiff had read the note, the de- 
fendant proved that he and Horn were merely the securities 
of William Cleveland; that after the note became due, Wm. 
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Cleveland, the principal debtor, confessed a judgment before 
a justice of the peace, in favor of the plaintiff, for the balance 
due on the note; that the plaintiff took execution and caused 
it to be levied on personal property of said William, of the 
value of about $90; that before the sale of it under the exe- 
cution, an agreement was made between the parties whereby 
the said William gave to the plaintiff an order for his (said 
William’s) wife’s interest in the estate of her father, of the 
value of $100, in lieu of the property levied on, and the plain- 
tiff thereupon caused the levy to be discharged and the prop- 
erty to be restored to said William. 

The Circuit Court held that the defendant was entitled in 
his defence to the benefit as well of the value of the property 
levied and restored ($90) as to the proceeds of the order, 
$100; and, the two sums exceeding in amount the unpaid 
balance on the note, found a verdict for the defendant. Upon 
what principle the value of the property levied on is, under 
the circumstances of the case, made to discharge any part of 
the debt, is not easy to see. If it be said a levy on personal 
property is a satisfaction of the judgment, it is replied, it is 
so only conditionally ; that where the property is restored to 
the possession of the defendant, it is not a satisfaction in law 
of the judgment. (4 Smedes & Marshall, 135; 10 Smedes 
& Marshall, 35; 13 Georgia, 187.) 

[Here the property was returned to the owner. ] 

Nor is there any ground of defence in the assumption that 
the plaintiff, the creditor, has parted with a security from the 
principal debtor to the prejudice of the defendant, a surety, 
(1 Story, Eq. Juris. 322,) for the reason that the security 
was surrendered in lieu of property of greater value, which 
could not have been reached by legal process, and which was 
thus applied in extinguishment of the debt pro tanto. The 
discharge of the levy was beneficial—not injurious—to the 
defendant. The Circuit Court committed error in its declar- 
ation of the law, and for this cause its judgment is reversed 
and the cause remanded for a new trial; the other judges 
concurring. 
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Erastus Porter, Defendant in Error, v. THE Norra Missouri 
RaILroaD Company, Plaintiff in Error. 


Nuisance—Highway.—The use by a railroad, under authority of its charter, 
of a street in its ordinary use as a means of travel and transportation, is 
not a perversion of the highway from its original purposes. Any damage 
to the property abutting on the street, resulting from such obstruction, is 
damnum absque tnjuria. 

Damage, mitigaiion.—In an action for damage to the property of plaintiff by 
obstructing the public highway by the construction and use of a railroad, 
the defendant may show, in mitigation of damages, that the work done by 
him in grading, &c., enhanced the value of the plaintiff’s property. 


Error to St. Charles Circuit Court. 


This cause is brought here on a writ of error from a judg- 
ment of the Circuit Court of St. Charles county, on an action 
to recover damages against defendant for using the street in 
front of plaintiff’s lot in the town of St. Charles as a railroad 
track. 

Plaintiff in his petition stated that he was owner of the lot; 
that he had a large brick dwelling-house and other improve- 
ments on said lot; defendant constructed its railroad track 
along Main street in front of plaintiff’s lot to use the same, 
whereby the street was greatly obstructed ; that prior to said 
construction of defendant said street was a public highway 
in said city ; that by reason of acts of defendant the property 
of plaintiff has been greatly lessened in value, and he put to 
great trouble and inconvenience in going to and returning 
from his said house and lot, to his damage in the sum of one 
thousand dollars. 

The defendant sets up as a defence: “The city of 
St. Charles was incorporated, authorized ‘to open, alter, 
abolish, widen, extend, establish, grade, pave, or other- 
wise improve and keep in repair streets, alleys, avenues, 
lanes, drains and sewers within said city, and to do and per- 
form all other acts and things pertaining to the streets of 
said city,’ &c. That by an act of said city they granted to 
defendant the right of way along said Main street, in consid- 
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eration that defendant would macadamize Second street from 
Decatur to Clark street, and down Clark street to Main street ; 
and also build a sewer from Second street along Lewis street 
to the Missouri river, and fill up that part of Second street 
through which Larobe Branch then ran; that defendant per- 
formed said work accordingly, and laid said track in accord- 
ance with said permission and not otherwise, and plaintiff is 
not damaged; that defendant macadamized Second street, 
which runs along the entire western boundary of plaintiff’s 
lot.” 

The court refused evidence offered to show that improve- 
ments made by defendant enhanced the value of the property. 

Plaintiff then offered the following instructions, which were 
granted, and excepted to by the defendant: 

1. That if they (the jury) believe from the evidence that 
the property of the plaintiff has been injured in value by 
reason of the acts of defendant laying the track of the road 
as it was laid, and by running cars upon the track and leavy- 
ing them standing upon the track in front of his dwelling- 
house, or otherwise obstructing the street in front of his prop- 
erty, or that plaintiff was put to trouble and inconvenience 
or annoyance by the acts of the defendant aforesaid, they 
must find for the plaintiff such damage as the evidence shows 
the plaintiff has sustained. 

2. In estimating the damage sustained by plaintiff on ac- 
count of the acts of defendant aforesaid, the jury is not au- 
thorized to set off against such damages the advantages to 
the plaintiff in the improved value of his property consequent 
upon the building of the railroad which are common to the 
owners of other property in the vicinity of the road. 

3. If the jury believe that the plaintiff has sustained dam- 
ages by reason of the acts of the defendant as set out in the 
foregoing instructions, then the permission of the city coun- 
cil of St. Charles to defendant to lay the track of the road 
along Main street will of itself constitute no defence for the 
injury done by the defendant. 

The defendant then offered the following instructions, of 
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which the court gave the second, third and fourth, and re- 
fused the first and fifth: 

1. Ifthe jury find from the evidence that the city council of 
the city of St. Charles granted the right of way to defendant 
to run the North Missouri railroad along Main street in said 
city, and they further find that said defendant, in laying their 
track along said street and in running their cars over said 
track, committed the grievances complained of, and that in so 
doing the defendant did no injury to the plaintiff or his prop- 
erty, other than that which necessarily resulted from a pru- 
dent, careful and proper use of said grant of said right of 
way, then there should be a verdict for the defendant. 

2. The record of the city council, given in evidence by the 
defendant, (if true and genuine,) is sufficient to show the 
grant of the right of way from said city council to said com- 
pany. 

3. The plaintiff cannot recover damages for injury done to 
his property by the acts of the defendant unless the property 
was by said acts lessened in value. 

4. No damages of any kind can be recovered by plaintiff for 
any act done by defendant since the commencement of this 
suit. Nodamages can be recovered for permanentinjury to said 
property, only for such as accrued before the suit commenced. 

5. In estimating the damages, if any, sustained by plain- 
tiff, the jury will take into consideration all the circumstances 
and all the necessary and direct results of the acts of defend- 
ant which are complained of by plaintiff and proven to the 
satisfaction of the jury; and unless it appears, upon such 
a review of all the facts, that the property of the plaintiff has 
decreased in value in consequence thereof, then the plaintiff 
is not entitled to recover anything having reference to the 
value of the said property. 

The case was submitted to the jury, and they found a ver- 
dict for the plaintiff for the sum of $664. 

Defendant then filed his motion for a new trial and in ar- 
rest of judgment; both overruled, and the cause brought up 
by writ of error. 
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Holmes, Wickham § Lewis, for plaintiff in error. 


I. The ordinary use of a public street by a railroad merely 
for the passage of trains, whether driven by horse power or 
by steam power, without any other obstructions or permanent 
erections than the track built thereon, and not materially im- 
pairing the private right of way of the owner of an adjoining 
lot, whether his ownership of the ground extends to the cen- 
tre line of the street or not, does not entitle such owner to 
compensation as for private property taken for public use. 
(Pierce’s Law of Railw. 178, 184; Ang. on Highw. § 242, 247; 
Lackland v. N. M. R.R. 31 Mo. 181; Quere, as to horse rail- 
roads—Brooklyn Co. R. Co. v. Brooklyn City R. Co. 33 Barb. 
420; Same v. Coney Island R. Co. 35 Barb. 364-8.) 

To the contrary, Redfield on Railw., 2 ed., § 76 and note 1, 
cites Williams v. Nat. Br. Plk. R. Co., 21 Mo. 580, and Wil- 
liamson v. N. Y. Central R. Co., 16 N. Y. 97; but in these 
cases there were obstructions materially impairing the pri- 
vate right of way—in the latter case amounting almost to an 
exclusive occupation of the street. 

II. The Legislature had the power to grant and did grant 
to the appellant the privilege of laying its railroad track on 
the street in front of appellee’s lot. (Sec 11, Act to incorpo- 
rate N. M. R.R. Co., Session Acts of 1851, p. 486; in re, Phila. 
& Trenton R.R. Co. 6 Whart, 45; Commonwealth v. Erie & 
N. E. R.R. Co. 27 Pa. Rep. 354; Newburyport Turnpike Co. 
v. Eastern R.R. 23 Pick. 328; Drake v. Hudson River R.R. 
Co. 7 Barb. 547; Corey v. Buffalo, C. & N. Y. R.R. 23 Barb. 
489; Hatch v. Vt. Central R.R. 25 Vt. 60-61; Richardson 
y. Vt. Central R.R. 25 Vt. 425.) 

III. The appellant is not liable as for a tort for acts for 
which she is authorized by law to do, and whilst in the rea- 
sonable exercise of her rights and conducting her lawful busi- 
ness without malice, negligence or unskilfulness, she is not 
responsible for any damage which may be occasioned to oth- 
ers thereby. (Callender v. Marsh, 1 Pick. 425; Taylor v. 
St. Louis, 14 Mo. 22; Radcliff v. Mayor of Brooklyn, 4 Comst. 
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203; Hatch v. Vt. & Central R.R. 25 Vt. 65; Whittier v. 
Portland & K. R.R. 38 Me. 29.) 

IV. The appellant’s charter does not require damages to 
be paid for lands which are injuriously affected by the con- 
struction of the road, and therefore she is not liable for con- 
sequential damages to landsnot taken for the railroad. (Hatch 
v. Vt. Central R.R. 25 Vt. 60; Corey v. Buffalo, C. & N. Y. 
R.R. 23 Barb. 489; Gould v. Hudson River R.R. 2 Selden, 
039; Whittier v. Portland & K. R.R. 38 Me. 29.) 

V. The city of St. Charles having the power to alter and 
abolish streets, &c., under her charter, granted the appellant 
the right of way through Main street in front of appellant’s 
lot; and if any one is liable to him for damages arising from 
the use of the street complained of, it is the city of St. Charles, 
for she is expressly declared by her charter to be liable to 
individuals for all damages arising from alterations or im- 
provement in streets by virtue of the powers conferred on her. 
(Art. 6, § 2 of city charter; Sargent v. 0. & M. R.R. 1 Han- 
dy, 61-62; Hatch v. Vt. Central R.R. 25 Vt. 60.) 

VI. The appellee is not the owner of the soil to the middle 
of the street; but his lot is ager limitatus, and is confined 
to the limits of his grant, which is bounded by Main street ; 
and if appellant has constructed her road along said street 
under proper legal authority, and appellee has suffered dam- 
age in consequence of its proper construction, it is damnum 
absque injuria. The first instruction asked by defendant was 
therefore improperly refused. (Jn re, Phila. & Trenton R.R. 
6 Whart. 44; Commonwealth v. Erie & N. E. R.R. 27 Pa. 
304; Radcliff v. Mayor of Brooklyn, 4 Comst. 205; Corey v. 
Buffalo, &c., R.R. 23 Barb. 489.) 

Whether the soil of the street belongs to the adjacent lot 
owners or to the public is a fact to be determined by the cir- 
cumstances of each case. In the case of county roads, it is 
the presumption of law that it does belong to them, (Wil- 
liams v. N. B. Plank Road, 21 Mo. 582,) but streets in a city 
stand on different considerations. The appellee bounds his lot 
by Main street of St. Charles, an oid Spanish and French vil- 
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lage, and must therefore be confined to the limits of his grant, 
and the soil of the street will not be presumed to be his in 
the absence of proof to that effect. (Smith v. The City of St. 
Louis, 21 Mo. 42; see also Smith et al. v. Public Schools, 
not reported.) 

VIL. The city of St. Charles, by virtue of its ordinary 
power to regulate the use of streets, had a right to grant the 
appellant the privilege of laying its railroad on Main street, 
and of using same, provided it be so constructed and used as 
not to be incompatible with the use thereof by other usual 
modes of conveyance and passage, and this, too, although it 
may to a certain extent interrupt the free passage of other 
kinds of vehicles. The first instruction given for appellee, 
therefore, is erroneous. (Drake v. Hudson River R.R. 7 
Barb. 547; Anderson et al. v. Rochester L. & N. R.R. & How. 
553 & 559; Applegate v. Lexington & O. R. R.R. 8 Dana, 
289; Wolfe v. Cov. & Lex. R.R. 15 B. Monroe, 409; Sar- 
gent v. O. & Miss. R.R. 1 Handy, 60; Whittier v. Portland & 
K. R.R. 38 Me. 29.) 

VIII. The appellant’s fifth instruction should have been 
given; for if it should be held that appellee owned to the mid- 
dle of the street by appellant’s charter, in assessing damages 
to land over which the road passes, the advantages are re- 
quired to be set off against the damages. (See 9 Art. to in- 
corporate N. M. R.R. 485, Acts 1851; Simonds v. Cincinnati, 
14 Ohio, 174; Hatch v. Vt. Central R.R. 25 Vt. 66.) 


Sharp § Broadhead, for defendant in error. 


I. The first question presented in the case is as to whether 
the city council of St. Charles could, without tlie consent of 
the owners of adjoining lots, and without any compensation 
to them, grant to the railroad company the right to construct 
the track of a railroad along Main street so as to totally or 
almost entirely obstruct the street and render it useless as a 
highway. 

This proposition is embraced in the first instruction asked 
by defendant and refused by the court. 
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It is averred and not denied that Main street had been ded- 
icated to public uses, and used as a public highway for more 
than twenty years next before the grant of the right of way 
to the railroad company. 

Through this street the defendant claims the right of con- 
structing such a road as the evidence shows was constructed, 
to be used as the evidence shows it was used, under an ordi- 
nance of the city council of St. Charles. 

The grant is broad enough; there is no limit as to width, 
but embraces the whole street. 

It is not pretended that this is a condemnation under the 
charter of the railroad company, but a voluntary relinquish- 
ment under the 8th section of the act incorporating the com- 
pany. (See Sess. Acts, 1851, p. 485.) 

It is contended that the city council, under its general 
powers to regulate, alter, &c., streets and alleys, has this 
power. 

The first difficulty in the way arises under the charter of 
the railroad company, which is a law of the land controlling 
the city council, the railroad company, and every one else. 
The 11th section of the charter (see Sess. Acts of 1851, p. 
486) provides that the company may build said road along 
or across any State or county road, or street or wharves of 
any town or city; but said road shall not be so constructed 
as to prevent the public from using any road, street or high- 
way along or across which it may pass. This is in effect a 
legislative reservation for the benefit of the public, which the 
city council of St. Charles cannot impair unless they have 
higher authority than the Legislature. But further: as to 
the nature of this grant, it is a contract with the railroad 
company, whereby, for the consideration of making certain im- 
provements on another street, the right of way is granted 
Without limitation or restriction as to time. 

In other words, it is a grant of the whole street to a private 
corporation, to the entire exclusion of the public, and the 
power of the city council over an important thoroughfare has 
ceased to exist. Now this is not only in violation of the act 
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of the Legislature, by which the North Missouri Railroad 
Company was chartered, as quoted above, but it comes in 
conflict with a well recognized principle of law, to wit, that 
a municipal corporation cannot by contract, or by any other 
act, abrogate or abridge its own legislative and discretionary 
power. (6 Wheat. 593; 5 Cow. 538; 3 Duer, 131-149.) 

In the case last cited of the State of New York v. The Mayor 
and Aldermen of the City of New York, this point was ex- 
pressly decided upon the grounds above stated, and for the 
further reason that the grant was exclusive in its nature ; 
that by the legal import of its terms it may be perpetual ; 
that it granted a franchise which the common council had no 
authority to grant and was therefore utterly void. 

This grant by the city council being the authority and 
only authority claimed by the defendant for the grievances 
complained of, the defence must fall to the ground. 

II. As has been shown, the Legislature, in granting the 
power to the railroad company to construct the road along a 
street or public highway, did not intend that the public 
should be deprived of the use of the street—the right of the 
public so to use it being reserved; but further than this 
could not be done either by the Legislature or the city coun- 
cil; for the law presumes the fee of the land in the site of 
the street to be in the land owners on each side, usque ad filum 
vie, to the middle of the street, and the corporation must 
produce its title if it has any (see 19 Wend. 659, 675) ; and 
the land which is the site of the street cannot be taken for 
the purpose of establishing a railroad without compensation 
to the owners of the soil, and they may have the action of 
trespass for a violation of the right. (See Trustees of the 
Presbyt. Society in Waterloo v. the Auburn & Rochester R.R. 
Co. 3 Hill, 567; also Fletcher vy. Auburn & Syracuse R.R. 
25 Wend. 462. ) 

This last case has been supposed to have been overruled 
by the case of Chapman v. Albany and Schenectaday Railroad 
Company (10 Barb. 566); but in this case it is admitted that 
although the company may occupy the road, they must oc- 
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cupy it at their peril, and so as not to prejudice private rights; 
but the case cited in 3 Duer, 119, is of still later authority, 
and holds a different doctrine. Besides, our own Supreme 
Court, in the case of Williams v. Natural Bridge Plank Road 
Company, (21 Mo. 580,) seems expressly to recognize the 
doctrine laid down in 3 Hill, 567, and 25 Wend. 462. 

But it is contended that in the case of Williams (21 Mo. 
580) it was shown that the owner of the adjoining land 
owned the land over which the plank road was located. So 
in this case, where the street had been used for twenty years, 
and no evidence appearing to the contrary, the presumption 
is that the land occupied by the street was the property of 
the adjoining proprietor, the public only having the right of 
way over it fora street. (See 19 Wend. 675; 3 Kent’s Com. 
432-433, and cases cited.) 

It is admitted that authorities may be cited against this 
position, but the weight of reason and authority is in favor of 
the right of the owner of the adjoining land to sue for dam- 
ages resulting from the construction of a railroad along a 
street, when there has been no compensation. 

III. As to the question of damages, the rule laid down by 
the court is the correct one, and there was no error in giving 
the instructions asked by the plaintiff and refusing those 
asked by the defendant on this point. 

The same rule has been laid down by this court in cases 
of condemnation of the property, to wit, that the “ advan- 
tages” to be taken into consideration in determining the just 
compensation to which the land owner is entitled are the di- 
rect and peculiar benefits or advantages accruing to him in 
particular in respect of the residue of his land unappropri- 
ated, and not any general benefit or increase of value received 
by such land in common with other lands in the neighbor- 
hood. (See Newby v. Platte County, 25 Mo. 258; Louisiana 
& Frankfort R.R. Co. v. Pickett, 25 Mo. 535.) 

This would be the rule in case of condemnation, and if any 
advantages to the plaintiff at all can be taken into considera- 
tion in determining the question of actual damage, it would 
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seem that this would be a fair and just mode of estimating 
the amount of such damage. 


Bates, Judge, delivered the opinion of the court. 


The principal question which arises in this case is one of 
great difficulty, concerning which there is much diversity of 
opinion. It may be stated as follows: 

Is the use of a street or other public highway for the pur- 
poses of a railroad an authorized and legitimate mode of en- 
joying the public easement ? 

The charter of the North Missouri Railroad Company au- 
thorized it to build the road “along or across any State or 
county road, or street, or wharves of any town or city;” 
‘and said railroad shall not he so constructed as to prevent 
the public from using any road, street or highway along or 
across which it may pass.” 

The company for a valuable consideration purchased from 
the city of St. Charles the right of way along a street of the 
city, and located its road there, passing in its course along in 
front of a lot of the plaintiff, and used the same in running 
ears, &c.; and the plaintiff, in his petition, avers that thereby 
the street was greatly obstructed, whereby the property of 
said plaintiff was greatly lessened in value, and by reason of 
which he has been and is put to great trouble and inconve- 
nience in going from and returning to his house. 

The case of Lackland v. the North Missouri Railroad Com- 
pany (31 Mo. 181) was decided upon the ground that the 
city of St. Charles did not and could not authorize the entire 
conversion of the street, by permanent structures of various 
kinds, to such uses as virtually blocked it up for all the pur- 
poses of the street. 

This case is materially different. The ground of complaint 
here is, that by the construction and use of the railroad the 
street was greatly obstructed, and from the evidence it appears 
that the street is to some extent obstructed by its use by the 
railroad company, but that the obstruction does not prevent 
the public from using the street, except upon that part of it 
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on which the track is laid when in actual use by the defend- 
ant, and that the plaintiff’s access to his lot is not affected. 

Upon deliberation, we think that the use of the street for 
purposes of a railroad, in its ordinary use as a means of travel 
and transportation, is not a perversion of the highway from 
its original purposes, and was authorized by the General As- 
sembly in the charter of the defendant. The damage to the 
plaintiff’s property resulting from such obstruction was dam- 
num absque injuria. 

In other courts there is some conflict of decision upon this 
question. We refer to the cases cited in the briefs of coun- 
sel and to those cited in Pierce on American Railroad Law, 
and Redfield on Railways. 

We think it best to remand this case, and therefore give 
our views upon another question which may arise again if 
the case should be tried again. When this case was tried, it 
appeared that the defendant, in consideration of the grant of 
the right of way through the street by the city of St. Charles, 
did certain work in the improvement of adjacent strects in 
filling, grading and paving them, and building a sewer; and 
the defendant offered, as diminution of any damages sus- 
tained by the property of the plaintiff, to prove that the work 
so done enhanced the value of plaintiff’s property. This evi- 
dence was rejected, as we think, improperly. It was a spe- 
cial benefit to the plaintiff, conferred by the defendant in pay- 
ment for the very thing which caused damage to the plain- 
tiff, and certainly was proper to be considered in reduction of 
that damage. 

Reversed and remanded; Judges Bay and Dryden concur. 


MicHaeL J. Totten, Respondent, v. Joun C. Coie, Appellant. 


Trespass—Strays.—The owner of land, in driving out an animal that has 
strayed into his field, must do it with such reasonable care as to avoid doing 
unnecessary injury, or he will be liable to the owner of the stray for the 
damages sustained. 
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Appeal from Jefferson Circuit Court. 
J. A. Beal, for respondent. 


A. Green, for appellant. 


I. The verdict of the jury is wrong, and is the result of 
misdirection by the judge. The instructions given are 
inconsistent and ambiguous, and well calculated to mislead 
the jury. (27 Mo. 142.) They make the defendant liable, 
whether he committed or directed the trespass. This is not 
the law of the case. (2 Kent,s. p. 260; 2 Black. Com. s. p. 
153; 1 Ch. Pl. 68; Sartin v. Saling, 21 Mo. 387.) 

ll. The court erred in refusing the instructions asked by 
defendant. Such refusal virtually excluded defendant’s 
testimony from the jury. As this testimony showed defend- 
ant neither committed nor directed the alleged trespass, 
hence the fifth instruction of defendant should have been 
given. (See authorities above cited.) 

Ill. The testimony of George Breckenridge shows that if 
he committed a trespass in driving the mare out of the field, 
it was in disregard of his employer’s instructions and wilful, 
hence he was liable, and not the defendant; therefore, the 
third instruction of defendant should have been given. (2 
Kent, 260.) 


The following instructions asked by the defendant were 
refused : 

1. Unless the jury believe from the evidence that the mare 
in question was killed by the gross carelessness or wilful 
misconduct of Breckenridge, while attending the business of 
his employer, they will find for the defendant. 

2. It is immaterial whether defendant’s fence was lawful 
or not. Unless the death of the mare was occasioned by some 


out of the field, the jury will find for defendant. 
3. If the jury believe that Breckenridge, while perform- 
ing the business of defendant, disregarded his instructions, 





improper conduct of defendant’s hired hand in turning her 
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and wilfully and improperly conducted himself in turning the 
mare out of the field, defendant is not responsible. 

4. The defendant is not responsible for the remote con- 
sequences of the acts of his employee Breckenridge in turning 
the mare out of his field; therefore, unless the jury believe 
from the evidence that the death of the mare was occasioned 
by the improper means used in driving her out of the field, 
and that such means were the direct cause of the mare taking 
such fright as caused her to get killed in running up the 
lane, they should find for the defendant. 

5. If the jury believe that George Breckenridge acted 
without any direction of the defendant in driving the mare 
out of the field, although in his employ at the time, and that 
he did not use any improper means in turning her out, the 
defendant is not responsible. 

6. If the jury believe that the proof does not show the 
plaintiff to be the owner of the mare, they will find for the 
defendant. 


Bates, Judge, delivered the opinion of the court. 


The petition in this case is as follows: 

“ The plaintiff states that on or about the 30th day of June, 
1857, defendant failed to keep his fences and enclosure 
around his oats of sufficient height, as required by law, in 
consequence of which a mare of plaintiff, and of the value 
of one hundred and twenty-five dollars, went into the said 
enclosures of defendant, the defendant then and there killed 
said mare wrongfully and without any excuse. Plaintiff 
charges that the enclosures of the defendant were not con- 
structed and built sufficient and according to law, and that 
in consequence of the insufficiency of the fences around his 
enclosures, about the thirtieth day of June, 1857, at Jefferson 
county, Missouri, the property of plaintiff, to-wit, a certain gray 
mare, of the value of one hundred and twenty-five dollars, was 
killed and rendered of no value to plaintiff, by means and in 
consequence of which the plaintiff is damaged one hundred 
and twenty-five dollars, for which he asks judgment.” 
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The defendant’s answer denies all the material allegations 
of the petition. The evidence tended to show that the 
defendant’s fence was not such as the statute regulating 
enclosures requires; that a mare of the plaintiff was found 
in the defendant’s field, and was chased out by a servant of 
defendant, and was killed by running against a snag or stump 
after she had passed out of the field. 

The court instructed the jury as follows: 

1. If the jury find that the field of the defendant was not 
in all places of the height of five feet, staked, and ridered or 
locked at the corners, and that the plaintiff’s mare having 
jumped over it, the defendant’s servants or employees, whilst 
engaged in turning the mare out, they set dogs on the mare, 
and that in consequence of any incautious chasing the mare 
was killed, they will find for the plaintiff the value of the 
mare, and any further damages he may have sustained 
thereby. 

2. But if the jury find that the mare was killed by an 
accident in no way caused by the dogging of her by the 
defendant’s dogs, they will find for the defendant. 

d. It makes no difference in the question submitted to 
the jury whether the mare was killed in the field or in the 
lane, if the accident was caused by the chasing by dogs. 

4. That although they may find that the fence around 
the defendant’s field was not of the height required by law, 
yet if the horse of the plaintiff strayed into it, the defendant 
had a right to turn it out, using the usual and ordinary 
caution to avoid doing any injury to the animal; and the 
amount of caution required by the law in such cases is 
always proportioned to the danger resulting from the use of 
the means employed. 

d. That the setting of dogs on horses, to run them out of 
the field of another, is not necessarily a wrongful act, if done 
under circumstances indicating the observance of the care 
and caution to prevent injury to such animal proportioned 
to the danger resulting from the use of the means employed. 

6. To entitle the plaintiff to their verdict, the jury must 
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find — 1st, that the killing of his horse was the result of the 
chasing by dogs; and, 2d, that the chasing with the dogs 
was attended with circumstances indicating the want of the 
care and caution necessary to avoid doing injury to the 
animal proportioned to the danger resulting from the acts 
done. 

Although these instructions are somewhat vague in de- 
scribing the amount of care to be used by the defendant, yet, 
upon the whole, they make a fair statement of the law 
applicable to the case. The defendant asked six instructions, 
which were refused, but the substance of them is included 
in the instructions given. Verdict for forty dollars having 
been given for the plaintiff, and judgment entered upon it, 
we will not interfere with it. 

Judgment affirmed. Judges Bay and Dryden concur. 


——_+e00+——_. 


Cuar.es S. Hempstead, Respondent, v. ALton R. Easton, 
Appellant. 


Estoppel.—The recitals of a deed estop only parties and privies. The recitals 
in a deed by which a married woman purports to convey her title to land, 
do not estop her, nor those claiming under her, from asserting the truth 
against the recitals. 

Estoppel.—Mutuality is a necessary ingredient of an estoppel. There can be 
no estoppel upon one party unless the other is equally estopped. 


Appeal from St. Charles Circuit Court. 


John Bte. Savoye owned a tract of land, being a part of 
the Prairie Basse or St. Charles common field and domain, 
having a front of two arpens, and a depth of fifty-three ar- 
pens, surveys Nos. 221 and 222. Savoye died, having made 
a will, dated April 80, 1806, and bequeathed the tract of land 
above dscribed to Helen Perrott and Felicité Perrott. Helen 
Perrott intermarried with Paul Denoyer, and said Felicité 
Perrott intermarried with one Joseph Corley. By deed dated 
November 8, 1820, but acknowledged before a justice of the 
peace for Montgomery county, in which they then resided, 
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the said Paul Denoyer and Helen his wife conveyed their inter- 
est in the said tract of land to plaintiff, and by a subsequent 
deed dated October 8, 1828, and correctly acknowledged, 
Paul Denoyer and wife conveyed their interest in the said 
tract of land to William Russell, reciting therein that they 
had before sold their interest in forty arpens of the said tract 
of land to plaintiff. By a deed dated February 19, 1827, Jo- 
seph Corley and wife conveyed their interest in the said tract 
to William Russell, who by deed conveyed his interest in the 
said tract to Joseph G. Easton, who by deed dated June 10, 
1844, conveyed to the defendant. 

The petition prayed that the rights of the plaintiff and de- 
fendant in the said tract of land might be ascertained by the 
court, and a decree be made vesting in plaintiff that portion 
of the same to which he is entitled, and that partition be 
made. 

At the trial the plaintiff offered a certified copy of the deed 
from Denoyer and wife to the plaintiff, to the admission of 
which the defendant objected as not properly recorded and 
not rightly certified, and that said deed did not pass the title 
of Helen Denoyer; which objection the court sustained, and 
rejected said deed and copy. The plaintiff then read in evi- 
dence the deed from Paul Denoyer and Helen his wife to 
Wm. Russell, bearing date October 8, 1828, duly recorded, 
which contained the following recitals : 

“‘ Tt is understood that the said grantors have heretofore 
sold to Charles S. Hempstead their right and title to forty 
arpens of the said tract of one hundred and six arpens 
above described. 

It is further understood and agreed by the parties to this 
deed, for the consideration above mentioned, that the said Wm. 
Russell is perfectly acquainted with the right and title of 
the above named grantors to the above granted and conveyed 
tract of land and lot of ground, and that he receives the same 
at his own risk and hazard, and without any recourse what- 
ever, either in law or equity to the said grantors, or their 
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heirs or other representatives, should their title prove defec- 
tive, or wholly fail.” 

Upon the deed thus offered and the recitals therein con- 
tained, the court gave judgment in favor of the plaintiff for 
partition of the land. After partition, defendant appealed. 


Whittelsey and H. A. Cunningham, for appellant. 


1. The deed of Paul and Helen Denoyer to Hempstead, of 
November 8, 1820, was rightly excluded, and no title to the 
land in Hempstead was shown, as Helen Denoyer, in whom 
was the fee, had never conveyed the title. (1 T. L. 47; 1 
T. L. 178, § 2 repealed, p. 420, § 82.) 

A justice of the peace had no authority by law to take ac- 
knowledgments of deeds for lands not in his county. (1 
Ter. L. 418; Act of Jan. 21,1815; and1T.L.178; Reaume 
v. Chambers, 22 Mo. 36; 18 Mo. 351; 1 T. L. 736.) 

II. As by the pleadings the fee was in Helen, wife of Paul 
Denoyer, the recitals in the deed of Paul Denoyer and wife 
to William Russell, properly acknowledged to pass her real 
estate to the grantee, would not operate as a conveyance of 
forty arpens of land to C. S. Hempstead. 

A femme-covert since the introduction of the common law, 
can only convey in the method pointed out by statute. (Chau- 
vin v. Wagner, 18 Mo. 351; Reaume v. Chambers, 22 Mo. 
36; Jackson v. Stevens, 16 J. R. 110; Green v. Branton, 1 
Dev. Eq. 500.) 

III. The recitals in the deed of Paul Denoyer and wife to 
William Russell, of date of Oct. 8, 1828, do not convey any 
title in the land to C. S. Hempstead. 

a. The deed itself does not purport to convey anything to 
Hempstead, but does purport to convey to Russell 53 arpens, 
being the undivided half of the land owned by J. B. Savoy, 
devised, &c., which was all the grantors had in the land. The 
recital, “It is understood that the said grantors have here- 
tofore sold to Charles S. Hempstead thetr right and title to 
forty arpens of the said tract of 106 arpens above described,” 














OCTOBER TERM, 1862. 145 


Hempstead v. Easton. 


is merely a notice of conveyance or sale, but is not of itself a 
conveyance. 

b. The recital is not a conveyance to Hempstead by estop- 
pel, as far as Russell and his assigns are concerned. 

A femme-covert is not estopped by the covenants of her 
deed, except so far as being executed in accordance with law; 
it passes her title, and she may claim a subsequently acquired 
title against the covenants. (Jackson v. Stevens, 16 J. R. 
110; Jackson v. Vandersleiden, 17 J. R. 167; Urquart v. 
Clarke, 2 Rand. R. 549; Providence v. Manchester, 5 Mason, 
C. C. R. 59; Richards v. Randolph, 5 Mason, C. C. R. 115; 
18 Mo. 551; 1 T. L. 757.) 

ce. Russell and his assigns are not bound by the recital, 
for they could deny their vendor’s title and all the allegations 
of their deed poll. (Morse v. Elmendorf, 11 Paige Ch. R. ; 
Maclot v. Dubreuil, 9 Mo. 477; Page v. Hill, 11 Mo. 148; 
Vasquez v. Ewing, 24 Mo. 81; Kingman v. Sparrow, 1 Comst. 
242; overruling, 2 Hill, 803, and 17 Wend. 164; Blair v. 
Smith, 16 Mo. 273; Osterhout v. Shoemaker, 3 Hill, 513; 
8 Mo. 667.) 

As Russell could deny his vendor’s title, much more could 
he deny the recital in his vendor’s conveyance. 

That conveyance was produced and rejected as not convey- 
ing the title by virtue of which plaintiff asked partition. As 
it was admitted that Paul Denoyer and wife were both dead, 
there was no claim to a partition for a life estate. 

d. Hempstead is neither party nor privy to the deed of De- 
noyer and wife to Russell, and thus cannot take advantage 
of any recitals in that deed. (2 Phil. Ev. 574, n. 476.) 

Only parties and privies can take advantage of recitals and 
estoppels. (Cottle v. Snyder, 10 Mo. 764; Jackson v. Wood- 
ruff, 1 Cow. 276; Livermore v. Leonard, 16 Mo. 474; Easton 
v. Coe, 2 John. 382; Griffin v. Richardson, 11 Ired. 439; 
Adams v. Barnes, 17 Mass. 365; Masure v. Noble, 11 Ill. 
531; Doe v. Ewington, 6 Bing. N. C. 79; 2 Smith’s L. C., 
Am. ed., 552.) 

IV. The recital of a sale does not show what they had sold, 
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whether an estate for life or in fee, or for years, nor does it at- 
tempt to make valid an invalid deed; apparently and con- 
sistently with the deed to Russell, they had sold an estate for 
life or years, and the recital was only made for the purpose of 
giving notice of the sale so as to avoid the penalty of the 
statute (1825, p. 290, § 40) upon those who made a deed 
of land which they had previously affected in any way by 
writing, without reciting the previous writing or conveyance 
or the substance thereof, and which penalty also affected the 
person who knowingly took such a deed. 

The recital was not intended to make good the defective 
deed to Hempstead, but, on the contrary, the deed was made 
to convey the remainder in fee to Russell, who knew of the 
defects in the deed of Denoyer to Hempstead, and who pur- 
chased with full knowledge of Hempstead’s estate for the life 
of Paul Denoyer. 

As the plaintiff showed no title himself to authorize him to 
claim a partition, the court below erred in its judgment, and 
that judgment should be reversed. 


E. A. Lewis, for respondent. 


I. The recital in the deed from Denoyer and wife to Rus- 
sell, of a former conveyance to Hempstead, is a sufficient es- 
toppel against Russell and all claiming under him, without 
the production of the conveyance so recited. (Ford v. Grey, 
1 Salk. 285, 286; Carver v. Jackson, 4 Peters, 83; Crane v. 
Morris, 6 Peters, 598, 610-12; Jackson v. Halstead, 5 Cow. 
216; Penrose v. Griffith, 4 Binney, 231, 235, 288; Stowe v. 
Wyse, 7 Conn. 214; Bank of Ky. v. Vance’s adm’r. 4 Lit- 
tell, 168, 173.) 

II. If the estoppel could have been effectual against Rus- 
sell, it is so as to all claiming under him. (Dickson v. An- 
derson, 9 Mo. 155; Inskeep v. Shields, 4 Har. 345; Den v. 
Pine, 4 Wash. C. C. 691; Stowe v. Wyse, 7 Conn. 214; 
Butterfield v. Smith, 11 Ill. 485; McConnell v. Reed, 5 Il. 
117.) 

III. Defendant obtained the utmost that he could reason- 
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ably ask for in the exclusion of the deed from Denoyer and 
wife to plaintiff. 

It is submitted that the court erred against the plaintiff in 
rejecting that deed; for if it could be gathered from the re- 
cital in the deed to Russell, and the circumstances surround- 
ing the parties, that the defective deed above mentioned was 
the identical one referred to in the recital, then its defective 
execution was cured by the recital and affirmance so con- 
tained in a properly executed conveyance. 

Although a party may be estopped by the recital of a former 
deed, yet it is his undoubted privilege to produce such former 
deed to show it inconsistent with the recital. 


Bates, Judge, delivered the opinion of the court. 


The Circuit Court erred in the declaration of law given. 
The deed of Denoyer and wife to Hempstead was, as a con- 
veyance of the wife’s title, merely void. The recital in the 
deed from Denoyer and wife to Russell is not an estoppel 
upon Russell and the defendant claiming under Russell. 

There can be no estoppel upon one party unless the other 
is equally estopped. Mutuality is a necessary ingredient of 
an estoppel. Mrs. Denoyer was not estopped, because she 
was a married woman and could not be so bound, and con- 
sequently Russell was not estopped either. Hempstead was 
no party to the deed to Russell, and was, therefore, not es- 
topped by anything contained in it. Neither, therefore, was 
Russell estopped from claiming adversely to Hempstead. 
(Cottle v. Snyder, 10 Mo. 764.) 

Judgment reversed. 
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Cuartes P. CnouTeau et al., Respondents, v. Grorce N. 
NuckoLs e¢ al., Appellants. 


Practice—Motions.—A motion to set aside judgment must be made part of the 
‘record by bill of exceptions, or the action of the court thereupon cannot be 
reviewed. 
Practice—Appeals.—An appeal taken at the September term, 1859, from a 
judgment rendered at the September term, 1856, is not taken in time. 


Appeal Srom Franklin Circuit. 
C. Jones, for respondents. 


D. Q. Gale, for appellants. 


Bates, Judge, delivered the opinion of the court. 


This is a suit brought to set aside a sheriff’s sale of real 
estate; there are a number of defendants, and on the fifteenth 
day of September, 1856, a judgment was rendered against 
some of the defendants, in its terms final, setting aside the 
sale, and as to the other defendants who had not appeared 
to the action, ordering process to be issued against them, and 
that the cause stand continued as to them, and it does not 
appear that they have ever been served with process, or any 
judgment rendered in regard to them. 

At the September term, 1859, of the Circuit Court, some 
(but not all) of the defendants against whom that judgment 
was rendered prayed an appeal to this court, which: was 
granted them. At the same term, and before the appeal was 
granted, these defendants had made motions to set aside the 
judgment, which was overruled, but the motions were not 
made parts of the record by bill of exceptions. 

The appeal must be dismissed. The cause is still pending 
in the lower court, and, moreover, were the judgment of the 
fifteenth September, 1856, regarded as final, so that these 
defendants could appeal from it, yet their appeal was not 
taken in time. 

Appeal dismissed. Judge Dryden concurs. Judge Bay 
not sitting. 
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Rosert SupartH, Plaintiff in Error, v. THompson Cox, AD- 
MINISTRATOR, Defendant in Error. 


Practice.—Judgment affirmed, transcript not showing the papers by which the 
suit was begun. 


Error to Lincoln Circuit Court. 
Porter & Porter, for plaintiff in error. 
Mc Gee, for defendant in error. 
Bates, Judge, delivered the opinion of the court. 


Tis case comes from the Circuit Court of Lincoln county, 
to which it was carried by appeal from a justice of the peace. 

In the Circuit Court the cause was dismissed upon a mo- 
tion of the defendant, which set out the following reasons: 

1. Because the justice had no jurisdiction to hear and 
determine said cause, he being limited to the amount of fifty 
dollars for the value of the property. 

2. Because this court has no jurisdiction of this cause. 

3. Because the affidavit filed by the plaintiff is insufficient 
to sustain the action. 

The transcript of the record filed in this court does not 
show the petition and affidavit by which the suit was begun 
before the justice. We are, therefore, unable to know 
whetlfer or not the Circuit Court erred in dismissing the 
cause. We cannot, therefore, reverse the judgment. 

Judgment affirmed. Judges Bay and Dryden concur. 


Isaac H. Catvert, Respondent, v. THe Ciry oF ALEXANDRIA, 
Appellant. 


Practice—Exceptions.—Exceptions to the action of the inferior court, in giving 
or refusing instructions, must be taken at the time of trial, and not by mo- 
tion for new trial. 
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Appeal from Clark Circuit Court. 
Rush §+ Given, for respondent. 
J. Cowgill, for appellant. 


Bay, Judge, delivered the opinion of the court. 


Upon the trial of this cause three instructions were asked 
by defendant, and refused by the court, and such refusal is 
the main reason assigned in the motion for a new trial. It 
does not appear from the bill of exceptions that any exception 
was taken to the opinion of the court in refusing the instruc- 
tions asked. 

The exception should be taken at the time the instruction 
is given or refused, and, if not so taken, this court will not 
pass upon the action of the court below. In reference 
thereto, in Powers v. Allen, 14 Mo. 367, it was held that a 
party could not, in a motion for a new trial, avail himself of 
an erroneous instruction unobjected to at the time given. 

The judgment will be affirmed, Judge Bates concurring. 
Judge Dryden not sitting, by reason of having been of coun- 
sel in the court below. 


——_+e0e>—__ 


JouNn F. Wuite, Executor, &c., Appellant, v. Lorp W. Sat- 


IsBuRY et al., Respondents. . 

Sale—Stock.—A contract to sell and deliver shares of stock in an incorporated 
company is satisfied by transferring to the party the title to the stock upon 
the books of the company. 

Contract—Damages.— W hen there has been a rescission of a contract for the sale 
of chattels, the purchaser may sue and recover from the seller the value of 
what he paid on the contract ; but when the contract is still subsisting, the 
measure of damages is the market value of the chattel at the time and 
place of delivery. 


Appeal from Montgomery Circuit Court. 


The appellant sued the respondents upon the following 
instrument of writing : 
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“‘ We, the undersigned, agree to pay and deliver to William 
White, or order, seven hundred and seventy-seven dollars and 
sixteen and three-fourths cents in railroad stock of the North 
Missouri Railroad Company, the same to be delivered to him 
on or before the fifteenth day of July next, which amount is 
understood to be seven shares and 77? of ashare. The above 
shares are given in discharge of a note given by L. W. Salis- 
bury to William White for $616.72, and dated February 21, 
1853. L. W. Salisbury, H. D. Brown. Test: W. G. Shack- 
elford. Dated 22d June, 1857.” 

Plaintiff averred in his petition that the defendants had 
failed to comply with their contract, in not delivering the 
railroad stock on or before the fifteenth day of July, 1857, 
the time agreed upon for its delivery, and claimed damages 
to the amount of the consideration advanced by White to 
Salisbury & Brown, being the note he ( White) held on Salis- 
bury for the sum of $616.72. 

The answer of the defendants denied that plaintiff was 
entitled to damages, as claimed, or in any sum; that defend- 
ants did, in compliance with the terms of their contract, on 
the fifteenth day of July, 1857, have the requisite number 
of shares entered in the name of William White upon the 
books of the North Missouri Railroad Company. 

This cause was submitted to the court without a jury, and 
the following declarations of law were prayed by plaintiff: 

1. That, under the terms of the contract read in evidence 
between the plaintiff’s testator and defendants, the defendants 
were bound to deliver, on or before the fifteenth day of July, 
1857, a certificate of the stock contracted to be delivered, 
and that a transfer upon the books of the company, on the 
fifteenth day of July, 1857, or at any previous time, without 
any notice to White, is not in law a sufficient delivery under 
said contract. 

2. That the agreement was made upon the consideration 
of a discharge of a note held by White against Salisbury, 
and, upon failure to deliver according to the terms of the 
contract, the measure of damages is the full value of said 
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note, with interest. The court refused the instructions, and 
gave a judgment for the defendants. 


Jones §° Hayden, for appellant. 


I. That under the contract a transfer or entry upon the 
books of the company of the amount of stock contracted to 
be delivered was no delivery, either actual or symbolical. 

In this ease the parties have in the contract fixed and 
liquidated the damages ; the agreement is to pay and deliver 
so many dollars in railroad stock, being so many shares, being 
precisely the amount of the note of Salisbury, with the in- 
terest added in up to the date of the contract, June 2, 1857. 
If a party agrees to pay and deliver a thousand dollars to 
another in hogs, the damages to the party, when he has paid 
the thousand dollars, is that amount, with interest, and 
not a less sum, because the terms of the contract and the 
payment of the money show what the party’s liability is by 
the agreement itself. (See Clamorgan vy. Lisa’s Hxec’rs, 1 
Mo. 99; Bush v. Canfield, 2 Conn. 485; Sedgwick on Meas. 
of Dam. 269 et seq.; 19 Conn. 212.) 


Sharp & Broadhead, for respondents. 


I. The act of respondent Salisbury, in procuring a transfer 
of the amount of the stock called for by the contract on the 
books of the North Missouri Railroad Company, is a substan- 
tial compliance with the contract. It may be safely stated, 
that upon an agreement for the sale of personal chattels, 
where the property is in its nature intangible and incapable 
of manual or actual delivery, that if the vendor, by his act, 
passes the title to the vendee and puts it out of his power to 
recall it, that it amounts to a delivery. (Acts of 1853, pp. 
325 & 326, sec. 8.) This was done by act of the company, 
and the mere fact that the new certificates of stock were 
handed to defendant did not vest him with any authority or 
control over them; they were issued to White, and White 
alone could control the stock or re-assign it. (5 W. & Serg., 
p. 106.) 
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The fair construction of this contract is that White dis- 
charged the note, in consideration that Salisbury would pay 
him so much stock. If Salisbury failed to comply, the 
measure of damages is the value of the stock. 


DrybeEN, Judge, delivered the opinion of the court. 


The defendants, by the contract sucd on, agreed to deliver 
to the plaintiff’s testator, on or before the fifteenth of July, 
1857, seven 77-100 shares of stock in the North Missouri 
Railroad Company. The main ground of controversy in the 
court below was as to what was required to be done by the 
defendants to comply with their engagement, the plaintiff 
maintaining that the delivery of certificates of stock to his 
testator was essential; while it was insisted by the defendants 
that a transfer of the stock to him on the books of the com- 
pany was what was necessary, and all that was requisite. 
We think the defendants’ theory the correct one. The end 
the parties intended to accomplish was to confer upon the 
plaintiff’s testator the title and ownership of the stock con- 
tracted for. The delivery of the certificates from one party 
to the other would leave the title to the stock just where it 
was before. /The only effectual mode of transferring the title 
was by a transfer on the books of the company, and by that 
means only. 

The eighth section of the amended charter of the North 
Missouri Railroad Company, (Sess. Acts of 1853, p. 525-6, ) 
provides that, “ when payment for the stock of any subscriber 
or stockholder shall be fully made, the president and directors 
shall deliver one or more certificates of such stock, signed by 
the president, and countersigned by the treasurer, under the 
seal of the company, to such subscriber or stockholder, for 
the number of shares belonging to him or her, which certifi- 
cates shall be transferable in a book to be kept for that 
purpose by the company, and, when transferred, shall be 
delivered up to the president and directors and be cancelled, 
and ‘new certificates be issued to the assignee.” In the 
Agricultural Bank v. Burr, 11 Shepley (Me.) R. 263, shares 
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of bank stock had been transferred to the defendant on the 
books of the bank, but no certificate of stock had been issued 
to him. The question arose whether he was a stockholder. 
Mr. Justice Shepley, in delivering the opinion of the court, 
says, ‘a person becomes legally entitled to shares so trans- 
ferred to him upon the books of the bank. The certificate is 
but additional evidence of his titles.” Same Bank v. Wilson 
et al. 273, is to the same effect. (Ellis v. Essex Merrimack 
Bridge Co. 2 Pick. 243; Chester Glass Co. v. Dewey, 16 
Mass. 94.) 

II. The second instruction asked by the plaintiff assumes 
that the measure of the damages for the breach of the con- 
tract sued on is the value of the note, which was the 
consideration of the defendants’ promise. 

Where there has been a rescission of a contract for the sale 
and delivery of chattels, the vendee may sue and recover 
from the vendor the value of whatever he paid on the con- 
tract; but where the contract is still existing, and suit is 
brought upon it, as in this case, the measure of damage is 
not the price or value of the thing paid by the plaintiff, but 
the market value of the chattel, to be delivered at the place 
of delivery and time of the breach. (Sedgwick on Dam. 282 
et seq.) There is no error in the court below, and its judg- 
ment is therefore affirmed. The other judges concur. 


Exias C. Stewart, SHERIFF OF St. CHARLES CouNTY, TO THE 
USE OF JOHN J. ASHLEY, TRUSTEE OF Mary D. Granruam, 


Appellant, v. James E. Bauu’s ApMinistrator et al., Re- 
spondents. 


Animals.—The increase of domestic animals belongs to the owner of the fe- 
male, except where the dam is hired for a limited period, when the increase 
belongs to the usufructuary. 

Husband and Wife.—Where husband and wife live together, the possession of 
the separate property of the wife by the husband will be decmed in law the 
possession of the wife, who has the title. 
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Appeal Srom Warren Circuit Court. 
Krekle & Broadhead, for respondents. 
Edwards §; Randolph, for appellant. 
The facts are stated in the opinion. 


DryDEN, Judge, delivered the opinion of the court. 


This was a suit brought by the appellant to the use of Ash- 
ley, trustee of Mrs. Grantham, on a statutory bond given by 
the respondents to the appellant, as sheriff of St. Charles 
county, to indemnify him for seizing and selling under an 
execution of Ball’s administrator against Talliferro P. Gran- 
tham, a certain brown mare claimed by Ashley, as his prop- 
erty, in trust for the separate use of Mrs. Grantham, wife of 
the execution debtor. The action was to recover the value 
of the mare. The only issue raised by the pleadings was as 
to the ownership of the property. 

On the trial the appellant, by way of establishing the title 
of Ashley, the trustee, read in evidence a deed of trust made 
in the year 1835, in the State of Virginia, by one Samuel 
Chancellor, whereby he conveyed to said Ashley (among 
other property) a certain mare, of which the one in contro- 
versy was shown to be a descendant, in trust “ to permit the 
said Mary D. Grantham to have the use of said property for 
the benefit of herself and her children, exclusive of any con- 
trol over the same by her said husband.” 

At the time the deed was made the parties all resided in 
Virginia. Afterwards Talliferro P., the husband, removed 
with his family and the trust property to Missouri. 

At the close of the testimony the court, at the iustance of 
the respondents, instructed the jury as follows, viz: 

“If the jury find from the evidence that one Chancellor, in 
1835, conveyed to the plaintiff Ashley, for the use and benefit 
of Mary Grantham and her children, certain horses or mares 
in the State of Virginia, and that T. P. Grantham, the hus- 
band of said Mary, brought said property to the State of Mis- 
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souri, and kept the same in his possession from that time for- 
ward, and that, whilst the same was in his possession and un- 
der his control and keeping, one of the mares had a colt, and 
that afterwards said colt gave birth to another colt—which 
last is the one sold by the sheriff and in controversy in this 
suit—the plaintiff cannot recover.” 

Upon the giving of the instruction the appellant suffered a 
nonsuit, and afterwards moved to set it aside ; but his motion 
being overruled, he appealed to this court. 

The only question in the case which we need notice con- 
cerns the instruction to the jury. Whether the court in- 


‘ tended to tell the jury that the bringing of the property by 


the husband from Virginia to Missouri, or whether his pos- 
session of it afterwards, or whether the fact that the mare in 
controversy was a descendant of and not the original stock 
conveyed, or whether these several facts combined had the 
effect to defeat the right of recovery, is not clear; but whether 
one or the other or all, we think the instruction bad. 

The rights of the parties became fixed in Virginia at the 
time the deed was executed, and whatever rights in Mrs. 
Grantham or her trustee attached to the property there, fol- 
lowed it to Missouri. The deed secured to the wife the use 
and possession of the property clear of the marital right of 
the husband, and the court ought to have told the jury so; 
and, on the subject of possession, it ought further to have in- 
formed the jury, that, although the husband exercised control 
over the property, yet if he and the wife resided together and 
the property was held under the provisions of the deed, the 
law would not deem the possession with the husband, but with 
the wife who had the title. (Allison v. Bowles, 8 Mo. 346.) 

The property in controversy being the product of a mare 
conveyed by the deed, the title to it is ia the same condition 
as is that of the mare herself. The law is well settled that 
the increase of the females of live stock belongs to the owner 
of the dam at the time. An exception to the rule is, where 
the dam being hired for a limited period has increase 
during the term; in such case the increase belongs to the 
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usufructuary : but no such question arises in this case; the 
husband never had any right to the mother, and could there- 
fore have none to the offspring. (2 Kent’s Com. 560-61.) 
The judgment of the Circuit Court will be reversed and 
the cause remanded, with directions to set aside the nonsuit 
and grant a new trial in accordance with this opinion; the 
other judges concurring. 


G. P. Brices et al., Respondents, v. SqguirE WorRELL AND 
Isaac FIELDS, Appellants. 


Mechanic’s Lien.—Petition held good on motion to arrest judgrhent. 
Appeal from Clark Circuit Court. 
S. Kibbe, for respondents. 
Givens, Bush and Rutherford, for appellants. 


The plaintiffs filed their petition as follows: 

Plaintiffs state that about the month of , A. D. 1858, 
Squire Worrell employed plaintiffs to build a dwelling-house 
in the town of Waterloo, in Clark county, Mo., which is situ- 
ated on lot No. 200, in block No. 23, in said town mentioned 
aforesaid. 

Plaintiffs further state, that they (plaintiffs) completed said 
house on or about the 19th day of December, 1858, accord- 
ing to contract with said Worrell. Plaintiffs further state, 
that the said Werrell was to furnish all the materials for 
building said house, and plaintiffs were to do all the carpen- 
ters’ work upon said house for the sum of seventy-six dollars, 
which amount was to be paid as soon as the carpenter work 
was completed. Plaintiffs further state, that on or about the 
first of January, 1859, the said Worrell sold said house to 
Isaac Fields. 

Plaintiffs further state, that the said Fields purchased the i 
house with a full knowledge that plaintiffs built the house, 
11—voL. xxx. | 
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which he purchased from the said Worrell as aforesaid, and 
that on or about — day of January, 1859, the said Fields took 
a mortgage upon the property of Worrell for the purpose of 
securing himself in the event that plaintiffs should file their 
lien upon said house. Plaintiffs further state, that they 
(plaintiffs) filed their mechanic’s lien upon the said house 
mentioned aforesaid on the 8th day of February, 1859, for 
the amount that was then due plaintiffs, which was sixty-two 
dollars. 

Plaintiffs further state, that the mortgage mentioned afore- 
said will appear of record in the recorder’s office, and that 
the lien mentioned aforesaid is on file in said office. Plain- 
tiffs therefore ask judgment for the amount of said lien, 
which is sixty-two dollars, and interest from the filing thereof, 
and for general relief. 

Fields filed his answer, and after trial and judgment for 
the plaintiffs, filed his motion in arrest of judgment, and which 
was overruled. 


Bates, Judge, delivered the opinion of the court. 


This is a suit to enforce a mechanic’s lien. The plaintiff 
got judgment for thirty dollars. The only exception in the 
case is to the refusal of the defendant’s motion to arrest the 
judgment. We find no error in that refusal. The petition, 
though inartificially drawn, contains a sufficient statement of 
the plaintiffs’ cause of action. 

Judgment affirmed. Judges Bay and Dryden concur. 


Anprew L. Kerr, Appellant, v. THe Quaker City Insur- 
ANCE COMPANY OF PHILADELPHIA, Respondent. 


Insurance—Adjustment.—In adjusting the loss under a policy of insurance upon 
a vessel, one-third will be deducted from the cost of repairs in order to 
determine the amount of the loss. 


Appeal from St. Louis Court of Common Pleas. 


J. Y. Page, for appellant. 
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The contract of insurance is substantially a contract 
for indemnity, is construed most strongly against the in- 
surer, and should, if it can fairly be done, be so constru- 
ed as to give the insured the indemnity for which he 
contracted. Citizens’ Ins. Co. v. Glasgow et al. 9 Mo. 406, 
p. 414.) 

In case of an abandonment for a technical loss, the half 
value which authorizes it is half the sum which the ship, if 
repaired, would be worth, without any deduction of one-third 
new for old. (8 Kent Com. 331.) The actual expenditure 
or damage is taken into view. (Dupuy vy. United Ins. Co. 3 
Johns’ Cs. 182.) 


Krum & Harding, for respondent. 


The whole controversy in this case has been adjudicated 
in the case of Wallace v. The Ohio Insurance Company, 4 
Ohio, p. 234 and following. 


Bay, Judge, delivered the opinion of the court. 


This was a suit on a policy of insurance issued by the 
Quaker City Insurance Company of Philadelphia, insuring 
the steamboat David Tatum in the sum of twenty-five hun- 
dred dollars against loss or damage by the perils of the river. 

The following agreed case was submitted to the court: 

“The policy was a valued policy, and the valuation of the 
boat as fixed thereby was the sum of $15,000. 

“A loss by one of the perils insured against occurred 
during the lifetime of the policy. The amount of said loss 
was less than ten per cent. upon the valuation after deducting 
one-third of cost of repairs, new for old; but without this 
deduction, exceeded ten per cent. The policy contained the 
following clauses, which are the only provisions therein 
necessary to notice, viz: 

“« ¢ But no loss or average shall in any case be paid under 
ten per cent. on the agreed value in this policy. 

“ ¢ And itis further agreed that one-third shall be deducted 
from the cost of all repairs, injuries and losses on the vessel 
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by perils insured against, as a commutation for the average 
difference between new and old.’ 

“‘Tf the court shall be of the opinion that, in estimating 
the loss, one-third must be deducted, and that the remainder 
is the sum which will determine whether or not the loss 
amounts to ten per cent. of the valuation, the defendant will 
be entitled to judgment. If, on the other hand, the court 
should decide that the gross loss, without making the deduc- 
tion aforesaid, is the sum which must determine the per 
centage of loss, the plaintiff is entitled to recover. 

“Tf, in the judgment of the court, plaintiff should be en- 
titled to recover, judgment will be rendered against defendant 
for the sum of two hundred and eleven dollars and ninety-six 
cents ($211.96), with interest at the rate of six per cent. per 
annum from March 17, 1859.” 

Upon the above agreed statement of facts the court below 
found for the defendant, and the plaintiff brings the case 
here by writ of error. 

The custom, in adjusting losses on a vessel, of deducting 
one-third of the expense of labor and new materials in 
replacing or repairing parts of the vessel injured or destroyed 
by the perils insured against, has long been recognized both 
in England and this country, with this difference, that in 
England it has no application to a new vessel, or a vessel on 
her first voyage, while in the United States such a distinction 
has never been admitted. The rule is a just one, and is 
founded upon the idea that inasmuch as the new or repaired 
part is better than the old, the insurer should make a due 
allowance therefor. 

In this case the policy recognizes the rule and provides for 
the deduction, and, in our opinion, the remainder is the sum 
which must determine whether or not the loss amounts to 
ten per cent. of the valuation. 

This mode of estimating the per centage was adopted by 
the Supreme Court of Ohio in a case similar to this. (Wal- 
lace v. Ohio Ins. Co. 4 Ohio, 234.) 

That was an action on a policy of insurance taken by the 
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defendants upon the steamboat Hercules for the sum of 
$8,000. The whole amount of charges claimed by the plain- 
tiff for repairs was $1,136, of which sum $647 was admitted 
to be for repairs, properly chargeable as such. By the terms 
of the policy the insurers were not to be charged unless the 
loss amounted to ten per cent. upon the amount insured. 
The insurers refused to pay, because they contended that the 
loss, when reduced according to the marine law one-third, 
upon the doctrine of new for old, did not amount to $800, 
and because the items above the sum of $647 were not legally 
chargeable against the insurers. After a very able review 
of the authorities, the court said: 
“When the amount of one-third is deducted from the 
whole charge for repairs, the loss is reduced to a less sum 
than $800. This not being ten per cent. upon the actual 
value, the terms of the policy do not entitle the plaintiff to 
recover.” 
With reference to the rule and the mode of applying it, 
see also 1 Cow. 275, 11 Pick. 96; 20 Wend. 287; 16 Pick. 
312; 11 John. 315. 
The other judges concurring, the judgment will be 
affirmed. 


Joun C. UNSELD, Respondent, v. JAMES N. STEPHENSON ef al., 
Appellants. 


Notes—Equities.—The equities which affect a negotiable note, endorsed or 
assigned after maturity, must be such as attach to the particular note, and 
not such as arise out of independent transactions between the parties. 

Appeal from St. Louis Circuit Court. 
A. R. Kellam, for respondent. 
Knox & Smith, for appellants. 


The facts are stated in the opinion. 
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Bay, Judge, delivered the opinion of the court. 


The suit was founded on a note executed by defendants to 
one Burke for $1,000, assigned by Burke to Coons after 
maturity, and by Coons endorsed and transferred to plaintiff. 

In answer to the petition, defendants state that James N. 
Stephenson, one of the defendants, and Coons, on the 19th 
of June, 1856, about. the time of the execution of the note, 
entered into articles of copartnership in carrying on the 
Missouri Hotel, in the city of St. Louis, at that time carried 
on by said Stephenson ; that by the tenor of said agreement 
Coons was to pay to said Stephenson the sum of one thousand 
dollars, in consideration of being admitted into the partner- 
ship; that the note sued upon was executed to enable Coons 
to raise the money so agreed to be paid, and they suppose he 
received the money and vested it in the business as his share 
of the capital; that Coons afterwards paid and satisfied said 
note, and, instead of cancelling it, took an assignment to 
himself, and then assigned it to plaintiff; that the note was 
in fact given for money loaned by Burke to Coons, and that 
the assignment to plaintiff was made to defraud the de- 
fendants. 

Upon the triai the defendants read in evidence the article 
of copartnership, by which the parties stipulated to carry on 
the business for a period of one year from the 19th June, 
1856, the net profits to be equally divided between them. 

The defendants then introduced Coons as a witness, who 
testified that the consideration of the note was money loaned 
by Burke to Stephenson; that he procured the loan for 
Stephenson ; that the note had not been paid, and that he 
had never agreed or promised to pay it; that it was assigned 
to witness for collection, and that he transferred it to plain- 
tiff in payment of a debt due from him to plaintiff amounting 
to about $600. This was all the evidence given in the cause, 
whereupon the defendants asked the court, sitting as a jury, 
to declare the law as follows: 

“That if the loan was procured by Coons of Burke on the 
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note of defendants, and the proceeds, under the agreement 
read in evidence, used in the business of the Missouri Hotel, 
carried on by defendant James N. Stephenson and Philip 
Coons, and that after maturity said Burke assigned said note 
to said Coons, and that said Coons assigned it to said plain- 
tiff, then plaintiff took said note, subject to all equities 
between the parties, and Coons was liable to the payment of 
of one-half, as copartner of said James N. Stephenson, and 
that defendants, by the assignment of said note to said Coons 
after maturity, were discharged from payment of one-half 
the amount.” 

The court refused so to declare the law, and defendants 
duly excepted. A motion for a new trial being overruled, 
the cause is brought here by appeal. 

There is no error in the ruling of the court. The evidence 
fails to disclose any defence whatever. The statement in the 
answer, that it was a loan to Coons, and that Coons was to 
pay $1,000 to Stephenson in consideration of being admitted 
into the partnership, is wholly without proof. On the 
contrary, the proof is that it was a loan from Burke to 
Stephenson. Coons so states in his testimony, and the fact 
is recited in the articles of agreement read in evidence. Nor 
is‘there any proof in the case tending to show that the note 
was ever paid or satisfied. 

The note sued on is a negotiable note, for it is expressed on 
its face to be for value reccived, negotiable and payable without 
defaleation. (1 R. C. 295.) It is true, that by reason of 
the transfer being made after maturity, the holder took it 
subject to any equities between the antecedent parties, but 
those equities must be such as attach to the particular note, 
and not such as arise out of independent transactions be- 
tween the parties. (Story on Prom. Notes, 178.) No such 
equities are shown to exist in this case. 

The other judges concurring, the judgment will be 
affirmed. 
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Cuartes A. Macy, Respondent, v. Hiram N. KENDALL, Ap- 
pellant. 


Notes, assignable-—A non-negotiable note, endorsed by the payee, for the ac- 
commodation of the maker, will, in the hands of a holder for value, bind 
the assignor. 


Appeal from St. Louis Court of Common Pleas. 
M. L. Gray, for appellant. 


I. The court erred in admitting in evidence the statutes of 
New York. 

1. Because said statute was not pleaded, nor was any right 
asserted or claimed in the petition under the laws of New 
York. If the plaintiff claimed anything under the laws of 
New York, it was his duty to have pleaded that right and that 
law. (Leake v. Elliott, 4 Mo. 446; 7 Mo. 22.) Not hav- 
ing done so, it was irrelevant and error to introduce the laws 
of New York. . 

2. The averment in the petition that the note was payable 
in the city of New York was not any pleading of the statutes 
of that State sufficient to entitle plaintiff to introduce said 
statute. The court will not take judicial notice, without an 
averment to that effect, that New York is in the State of New 
York. (2 Barn. & Ald. 302-3; 6 Mo. 568; 1 Chitty’s PI. 
247, and note; R. C. 1855, p. 1239, § 51, 52 & 53; 11 
Mo. 431; 19 Mo. 551.) 

Il. Secs. 3 & 5, R. C. 1855, p. 222, are equivalent to the 
proposition that if the payee at the time of assignment could 
not recover from the maker the assignee cannot; for the as- 
signee is to get no greater title to or interest in the note than 
the payee had. 

The assignee stands or falls with the payee. If the payee 
can recover, the assignee can; if the payee cannot, the as- 
signee cannot. (6 Mo. 265; 7 Mo. 402; 8 Mo. 107; 20 Mo. 
304; see also 28 Mo. 330.) 

The case in 6 Mo. 568, is conclusive against plaintiffs as- 
sumption or presumption that the note was payable in the 
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State of New York. As, then, the note was made in this State, 
and must be presumed to he payable in this State, the con- 
trary not having been averred or shown, and certainly it is 
sought to be enforced here—our Missouri Statutes, secs. 3 & 
5, p. 822, of vol. 1 R. C., 1855, clearly applies to this note, 
and makes it a non-negotiable note, on which an assignee be- 
fore maturity cannot recover, where it was without considera- 
tion, and where the payee could not recover. 


Sharp & Broadhead, for respondent. 


I. A promissory note or other contract is construed, as to | 
its nature, effect and obligation, according to the law of the | 
place where by its terms it is to be performed. (Story on Con- 
flict of Laws, § 280, 331, e¢ seg.; Story on Bills, § 147; Lord | 
Mansfield in 2 Burr, 1077; 8 Paige, 261; 8 John. 189; 

13 Peters, 65; 7B. Monroe, 578; 6 Paige, Ch. R. 627; 138 
Mass. 23; 12 Barb. 631; 11 Pick. 36; 2 Metc. 381; 3 Comst. 
267.) . 

Promissory notes were in fact negotiable before the 5d and 

4th of Anne Ch. p. 9,15; though, to satisfy the scruples of 
Lord Holt, this act was passed. (Appendix to vol. 1 of 
Cranch’s R. 367, 454; Brown v. Harraden, 4 Term, 151.) 
Since that time the provisions of the statute of Anne have been 
adopted as a part of the commercial law, and prevail in States 
even where no statute on the subject exists. (1 Ala. 527; 
Story on Prom. Notes, 6,10; 3 Kent’s Com. 70, 72.) 

In the absence of proof to the contrary, a promissory note 
will be presumed to be negotiable in a sister State. (1 Ala. 
527.) 

It matters not whether the note was negotiable by the law 
of the State of New York or not. If the note was given for 
the accommodation of the payee, Berdan, the maker, is liable 
to the holder who has paid value for it. (Edw. on Bills & 

Prom. Notes, 316; 6 Wend. 66; 3 Fsp. 46; Story on Prom. 
Notes, 210.) 

The making of the note for the accommodation of the payee, 

to enable him to raise money on it, is a sufficient considera- 
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tion to the party who advances the money. (Story on Prom. 
Notes, 203.) 

The maker stands in the attitude of security for the payee 
so far as the holder is concerned ; as he, in fact, authorizes 
the payee to sell the note upon the credit of his name, and to 
raise the money on it, and this is as good a consideration as 
if he had received the money himself. (9 Yeger, 6; 5 B. 
Monroe, 399.) 


Bay, Judge, delivered the opinion of the court. 


Defendant was sued in the St. Louis Court of Common 
Pleas upon a promissory note in the words and figures fol- 
lowing, to wit: 

“ $2,500. Sr. Louis, Mo., August 25, 1858. 

‘“‘ Six months after date, I promise to pay to the order of 
H. Berdan twenty-five hundred dollars, value received—pay- 
able at Park Bank in the city of New York. 

H. N. KenpbA...” 

The note was assigned before maturity to plaintiff for value. 

The answer of defendant admits the execution of the note 
and the assignment, but sets up as a defence that it was 
an accommodation note and executed without any considera- 
tion. 

Upon the trial, it was shown that the note was executed 
for the accommodation of Berdan, and to enable him to re- 
alize money by negotiating it in the east. 

The court instructed the jury as follows: 

“If the note sued on was made by defendant and delivered 
to Berdan, and he was authorized by defendant to use the 
note or negotiate it for the purpose of obtaining money 
thereon, and said Berdan did transfer said note to plaintiff 
for value, in the city and State of New York, before its ma- 
turity, then the plaintiff should recover.” 

The jury having found for the plaintiff, the defendant in 
due time moved for a new trial; which being overruled, he 
appeals to this court. 

It is insisted by the appellant that he is protected by the 
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3d section of our statute relating to bonds, notes and ac- 
counts, (1 R. C. 1855, p. 822,) which reads as follows: 

“The obligor or maker shall be allowed every just set-off 
or other defence against the assignee, or the assignor, exist- 
ing at the time of or before notice of assignment, unless it 
shall be expressed in the bond or note that the same is 
for value received, negotiable and payable without defalca- 
tion.” 

In the view we take of this statute, we do not see (even 
supposing the note not to be negotiable according to the laws 
of New York) how it can be made available to the defendant. 
By no reasonable construction of the statute can it be made 
to embrace a case of this kind. Its object is simply to ena- 
ble a maker in a contest between himself and the assignee to 
avail himself of any equities existing between the original 
parties, and has reference to a supposed existing liability. In 
this case no liability was imposed upon the defendant, nor 
did any validity attach to the note until it passed out of the 
hands of Berdan. 

Between Kendall and Berdan it was a mere loan of credit, 
designed to enable Berdan to borrow money in market, and 
until negotiated was without vitality. (Edwards on Bills 
and Prom. Notes, 315; Story on Prom. Notes, 207.) Ken- 
dall executed it for no other purpose, and it was a part of the 
contract that it should be negotiated in the event Berdan 
should need the money. Having thus executed the note with 
an eye to its negotiation, it would be a strange statute indeed 
which would protect him from its payment in the hands of 
an assignee for value, because it was a mere accommodation 
to the payee. We can find nothing in the statute which will 
warrant any such construction. 

The other judges concurring, the judgment will be affirmed, 
with ten per cent. damages. 
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HERMAN GELPKE AND OTHERS, Respondents, v. Henry Pixs, 
Appellant. 


Instructions—Evidence.—Instructions which there is no evidence to support 
are properly refused. 


Appeal from St. Louis Circuit Court. 
J. C. Moody, for respondents. 
H. N. Hart, for appellant. 


The facts are stated in the opinion. 


Bates, Judge, delivered the opinion of the court. 


This is a suit upon a promissory note made by the defend- 
ant to the order of Simpson Brothers, and endorsed by them 
to the plaintiffs. The defence was, that the note was 
endorsed and transferred by Simpson Brothers to the plain- 
tiffs as collateral security for a loan made by the plaintiffs 
to Simpson Brothers at usurious interest; that the transac- 
tion was in the State of New York, and that in that State, 
by reason of the usury, the transfer of the collateral, as well 
as the note for the debt, to which it was collateral, was 
void. 

At the trial, instructions were asked in conformity with 
the defence set up in the answer; but inasmuch as there was 
no evidence of any loan by the plaintiffs to Simpson Brothers, 
usurious or other, the instructions were properly refused. 

Judgment affirmed. 


Martin DeEnNISON, Appellant, v. THe County or Sr. Louis, 
Respondent. 


County Court—Record.—The action of a county court must be shown by its 
records. Oral testimony is inadmissible to prove the making of a contract 
with the county to construct or repair a public road, and if the contract be 
made with an agent or officer of the county, his authority must appear of 
record. 
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Appeal from St. Louis Court of Common Pleas. 


L. M. Shreve, for appellant. 


If the work was ordered to be done by the judges of the 
county either on the bench to plaintiff, or to the engineer 
and agents of the county, by whom plaintiff was ordered to 
do the work, and did do it, it was perfectly proper proof. 
(Boggs v. Caldwell Co. 28 Mo. 589.) What a court of 
record does is known alone by its record; its doings, then, 
cannot be established by parol proof, (Medlin v. Platte 
Co. 8 Mo.; 12 Mo. 598;) provided it is necessary that the 
proceeding should be recorded. 

Every act of the court need not be recorded. It is not 
necessary to record an order requiring the clerk to make an 
index, and payment for same will be enforced upon proof of 
verbal order and services rendered. (Boggs v. Caldwell Co. 
28 Mo. 587.) 


S. H. Gardner, for respondent. 


By an act relating to the establishment and improvement 
of roads in St. Louis county, approved March 5, 1855, (Sess. 
Laws of 1855, p. 671,) a special fund is set apart for the 
construction and repair of roads in this county. The roads 
are put in charge of the county court, and the court is author- 
ized to employ surveyors, engineers, and agents, and to make 
public and private contracts for the opening and repairs of 
roads in this county. (See sec. 16 of above named act.) 

A special fund having been thus provided by law, and the 
control of the roads and the disbursement of that fund 
having been given to the county court, no recovery could be 
had against the defendant until plaintiff showed he was 
authorized by the county court to furnish the materials and 
do the work sued for. (See Wolcott v. Lawrence Co. 26 
Mo. 272.) But as no authority from the county court could 
be shown except by its record, it would be monstrous to say 
that a county engineer, without authority from the county 
court, (and that must be in writing, and of record, as the 
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court can only speak by its record,) could bind the county 
to pay thousands of dollars, as is demanded in this case, by 
merely directing or agreeing with a party to do work. If 
such was the case, the whole road fund of the county would 
be at his mercy, with no check upon him but his honesty 
and discretion. The law never contemplated the existence 
of any such state of things; still less would it recognize the 
authority of one or more of the county judges, when off the 
bench, to contract for or bind the county in any manner. 
(See Medlin v. Platte Co. 8 Mo. 235; Milan, exee’r, v. Pem- 
berton, exec’r, 12 Mo. 598 ; Boggs v. Caldwell Co. 8 Mo. 586.) 


Bay, Judge, delivered the opinion of the court. 


The record in this case discloses no error committed by the 
court below. By a special act of the Legislature, approved 
March 5, 1855, the county court of St. Louis county was em- 
powered to open, establish, change and keep in repair all the 
public roads in said county, and toemploy for such purpose such 
surveyors, engineers or agents as might be deemed necessary. 

The second count of plaintiff’s petition alleges that by 
virtue of an agreement made by plaintiff with one Gray, as 
engineer and agent of the defendant, he delivered, for the 
use of the defendant, on the Bellefontaine road, four hun- 
dred and seventy-six squares of rock, at five dollars and 
seventy-five cents per square, amounting to $2,731. 

The answer of defendant denies that the plaintiff ever 
made any agreement with defendant, or with any person 
authorized to contract for defendant, to deliver said rock, or 
any rock, on said road; and denies that plaintiff ever de- 
livered any rock on said road for the use of the defendant ; 
and denies that said Gray, or any other person, was author- 
ized to contrmict for or in behalf of the defendant. 

Upon the trial of the cause, the plaintiff undertook to 
prove by oral testimony the agency of Gray, and that de- 
fendant directed Gray to have the rock placed upon said 
road; in other words, undertook to establish, by oral testi- 
mony, a contract between plaintiff and defendant to deliver 
































OCTOBER TERM, 1862. 171 





Dennison v. County of St. Louis. 





a certain quantity of rock on the Bellefontaine road for the 
use of the defendant. The defendant objected to the evi- 
dence, which objection was sustained, whereupon the plaintiff 
took a nonsuit, with leave to move to set the same aside ; and 
the court having overruled a motion to set the same aside, 
plaintiff appeals to this court. 

The county courts of this State are courts of record, made 
so by statute, and are required to keep just and faithful 
records of their proceedings, and their acts and proceedings 
can only be known by their record. 

The plaintiff attempted to prove by mere parol testimony 
that the county court had authorized and appointed Gray to 
make the contract in question. The testimony was clearly 
inadmissible, the record of the court being the only legal 
evidence of that fact. This court has so ruled upon several 
occasions. (Mealin v. Platte Co. 8 Mo. 235; Milan, adm’r 
of Crockett, v. Pendleton, 12 Mo. 598.) The case of Boggs 
v. Caldwell Co. 28 Mo. 586, invoked by appellant, is not 
authority to the contrary. That was a case in which the 
clerk of the court presented a claim for making an index to 
the record of deeds. Judge Napton, in delivering the 
opinion of the court, thought that a verbal direction from 
the judges on the bench, or from the presiding judge alone, 
would warrant a compliance on the part of the clerk, and 
lay the foundation for a just claim for a reasonable compen- 
sation against the county; that in a matter relating to the 
books and papers in the office of the clerk, the formality of a 
record entry was unnecessary. He liked it unto a verbal 
order to procure ice for the court during its session or 
benches, for the convenience of visitors or by-standers. It 
would be doing Judge Napton great injustice to suppose that 
he intended to convey the idea that a record entry was not 
necessary in building a court-house, or constructing a road. 
No such inference can be drawn from anything stated in the 
Opinion. 

Judge Bates and Judge Dryden concurring, the judgment 
of the court below will be affirmed. 
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James B. Dean, Respondent, v. Hucu Ewine, Appellant. 


Appeals—Briefs.—If the appellant fail to file the statement and points, as 
required by the statute, the appeal will be dismissed. (R. C. 1855, p. 
1300, § 32.) 


Appeal From Law Commissioner’s Court. 
Knox & Smith, for respondent. 
Jones & Sherman, for appellant. 


Bates, Judge, delivered the opinion of the court. 


The appellant has wholly failed to file a statement and 
points, as required by the statute. 

The appeal is therefore dismissed, the other judges con- 
curring. 


—_+20e+——__ 


JoHn A. ScHuLTz, v. ARNOT, LINDELL, e¢ al., Respondents. 


Landlord—Tenant—Attornment.—The attornment of a tenant to a stranger is 
void, and does not affect the possession of his landlord. (R. C. 1855, p. 
1013, § 15.) 

Ejectment—Possession.—Where no legal title to land is shown, the party 
showing the prior possession will be held to have the better right. 

Ejectment—Limitations.— Visible, notorious, continual and actual adverse pos- 
session of land for the time limited by the statute, will give title to land to 
authorize a recovery in ejectment. 

Estoppel.—If the tenant be induced, by the false representation of a stranger 
claiming to be the owner of the demised premises, to attorn to him, the 
landlord defending with the tenant in ejectment will not be estopped from 
denying the title of such stranger. 


Appeal from St. Louis Land Court. 


This was an action of ejectment, brought to the March 
term, 1857, of the St. Louis Land Court, upon a petition 
filed February 18, 1857, for a small piece of ground situated 
in block No. 60 of the city of St. Louis, the same being 29 ft. 

5 in. in front on the alley running north and south through 
the block, by about fifty feet in depth westwardly, and 
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claimed by the plaintiff as the rear end of his lot fronting 
on Third street, and by the defendants, Lindell, as the rear 
end of their lot fronting on Chesnut street. The ground in 
dispute was not expressly covered by the descriptions in the 
original deeds of either party. Neither party could show 
title by deed to this ground. 

Thomas and Charles Hempstead were the original owners 
of the whole quarter block. On May 31, 1821, they con- 
veyed to J. Purdy a lot of fifty feet front on the east side 
of Third street by a depth of one hundred feet, bounding it 
on the east by the lot which they ‘* had heretofore bargained 
to the members of the new theatre, and on which there is a 
foundation for said theatre;” and February 1, 1823, they 
conveyed to the managers of the new theatre (Christopher 
M. Price and Thomas Hempstead) a lot fronting fifty feet 
on Chesnut street by a depth southwardly of one hundred 
feet, bounding it on the south by the lot of James J. Purdy. 
James Loper obtained a judgment, March 13, 1823, against 
C. M. Price and 'Thomas Hempstead, who, on the 5th day 
of June, 1823, quit-claimed this theatre lot, describing it as 
fifty by one hundred feet in depth, to P. & J. G. Lindell, 
who were the purchasers thereof under execution sale under 
the judgment aforesaid, and obtained a deed from the sheriff 
of the same, dated the 10th day of July, 1824, describing 
the lot as sixty feet on the front by one hundred and twenty 
feet in depth, more or less, being the same lot on which 
stands the foundation wall of the new theatre. 

It appeared in evidence that Purdy had a carpenter’s shop 
on his lot, and as far back as 1832 had actual possession of 
his lot through to the alley, on which his fence stood, with a 
gate opening into the alley. In 1835 he sold the northern 
part of his lot to Fergus Ferguson, bounding it on the east 
by a lot on which there was a livery stable, and on the south 
by the remainder of his lot, on which he had his carpenter’s 
shop; and this latter lot he conveys on February 2, 1837, to 
Hugh O’Brien, being twenty feet on the front on Third street 
by one hundred fect eastwardly, bounding it on the east by 
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a lot once occupied by Thomas and Charles Hempstead, and 
by them bargained to the members of the old theatre; and 
on the 15th day of January, 1842, O’Brien conveys the same 
to the plaintiff by a similar description. In 1836, O’Blenis 
first took possession of the stable on the old theatre lot under 
Mrs. Ferguson, the enclosures on Purdy’s lot, afterward 
O’Brien’s, and down to the time when plaintiff, Schultz, 
purchased, actually enclosed the lot as far eastward as to 
the continuation southwardly of the western line of the old 
foundation wall of the theatre and stable. O’Brien obtained 
possession of the lot from Purdy, and Schultz from O’Brien, 
under their respective deeds, with buildings and enclosures 
as they stood ; that Fergus Ferguson, after his purchase from 
Purdy, had occupied the stable premises on the theatre lot 
on Chesnut street under the Lindells until his death, and 
that in 1836 Robert McO’Blenis came into possession under 
Mrs. Ferguson, the widow, and afterwards bought the in- 
terest of Ferguson therein, under an order of sale from the 
Probate Court, and took possession of the stable and premises 
as he found them; that the stable was built on the south and 
west walls of the old theatre foundation, and that there was 
then immediately adjoining the stable in the rear an old 
shed, which he supposed had belonged to Ferguson, and in 
which he afterwards put horses, buggies, &e. On March 29, 
1842, he took a lease from the Lindells of the stable lot, de- 
scribing it as fifty feet in front by one hundred and twenty- 
eight feet in depth to the centre of the block, and that prior 
to that date he had no lease, but was holding possession 
under Mrs. Ferguson; that after he had got his lease from 
the Lindells and was about extending his stables over the 
ground in controversy, the plaintiff Schultz came to him 
and complained that-he was getting upon his ground, and 
thereupon (some time in 1842 or ’45) he took a lease from 
Schultz of what he claimed, and continued to pay him rent 
until 1849, when he sold out to the Arnots and turned over 
the possession to them. 

The Arnots at first refused to pay rent to Schultz until 
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he had taken out a landlord’s warrant and got judgment for 
possession, when they, on the 21st day of November, 1851, 
took a lease of that date from Schultz for the term of three 
years of the same premises which had been before rented 
and occupied by O’Blenis. In October, 1855, by writing 
“endorsed”? upon the lease, they gave the plaintiff the 
privilege of inserting the beams of a new building he was 
erecting on his lot into the brick walls of their stable, 
extending over on the leased premises ; but after the expira- 
tion of the lease they refused to pay rent any longer, or 
to take a new lease, and thereupon this suit was brought 
against them. Ata subsequent term the Lindells came in 
and were made co-defendants, as landlords. 

The answer set up the statute of limitations as a defence, 
and the issue was, which party had the earliest possession, 
and whether or not the leasing by O’Blenis of the plaintiff 
was an attornment of Lindell’s tenant in possession to the 
plaintiff, a stranger. 

At the request of the plaintiff, the court gave the follow- 
ing instructions: 

1. If the jury believe, from the evidence, that James J. 
Purdy, as far as the year 1823, had the actual possession of 
so much of the premises sued for as lies to the southward of 
the old theatre south wall, that that possession passed from 
said Purdy to O’Brien, and from O’Brien to the plaintiff 
Schultz, and from him to Robert McO’Blenis, as his tenant, 
under lease from him, and from said R. McO’Blenis, or the 
plaintiff, to the defendants, Anderson and Jesse Arnot, and 
that they withheld the possession of said premises from the 
plaintiff at the commencement of this suit, they will find for 
the plaintiff for said premises, and assess the damages at what 
they believe, from the evidence, has been the annual value of 
said premises from the date of the expiration of the lease 
given in evidence by the plaintiff, dated the twenty-first day 
of November, 1851, to the present time, and they will also 
assess the monthly value of said premises at the present 
time. 
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2. If the jury believe, from the evidence, that the plaintiff, 
by himself or tenants, had the visible, notorious, continued 
and actual adverse possession of so much of the premises 
sued for as lies to the southward of the old theatre south wall 
for the period of ten years next before the commencement 
of this suit, they will find for the plaintiff. 

3. And the jury are further instructed, that, if they 
believe, from the evidence, that said defendants, Anderson 
and Jesse Arnot, executed the lease given in evidence by the 
plaintiff, dated the 21st day of November, 1851, and received 
possession of the said premises from the plaintiff under said 
lease, and that from the date of the expiration of said lease 
down to the commencement of this suit said Arnots with- 
held the possession thereof from the plaintiff, claiming to 
hold the same under their co-defendants in this suit, as 
landlords, then such possession of said Arnots is to be con- 
sidered as the possession of the plaintiff within the meaning 
of the foregoing instruction. If the jury find for the plain- 
tiff under the instructions given, they will name in their 
verdict for what part of the premises sued for they so find. 

4. The jury are instructed that the sheriff’s decd, dated 
the 10th July, 1824, from John Simonds, sheriff, to Peter 
and Jesse G. Lindell, given in evidence by the defendants, 
conveyed title to no more land to said Lindells than the said 
Thomas Hempstead and Christopher M. Price, or either, then 
owned at the date of said deed, and gave the Lindells no 
legal seizin or possession by tithe beyond the extent of the 
ground then owned as aforesaid by said Hempstead and 
Price. 

The following instructions, asked by plaintiff, were re- 
fused : 

5. If the jury believe, from the evidence, that the plain- 
tiff, by himself or his tenants, had the visible, notorious, 
continued and actual adverse possession of a part of so 
much of the premises sued for as lies to the southward of 
the old theatre south wall, claiming the whole thereof, 
under color of title by deed, for the period of ten years next 
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before the commencement of this suit, they will find for the 
plaintiff. 

6. And they are further instructed, that, if they believe 
from the evidence that said defendants, Anderson and Jesse 
Arnot, executed the lease given in evidence by the plaintiff, 
dated the 21st day of November, 1851, and received posses- 
sion of said premises from the plaintiff, and that from the 
date of the expiration of said lease down to the commence- 
ment of this suit, said Arnots withheld the possession thereof 
from the plaintiff, claiming to hold the same under their 
co-defendants in this suit, as landlords, then such possession 
of said Arnots is to be considered as the possession of the 
plaintiff within the meaning of the foregoing instruction. 

The following instructions were given for the defendants : 

1. If the jury find, from the evidence, that after O’Blenis 
became the tenant of the Lindells, he was induced, by repre- 
sentations of Schultz, that he was the owner of the premises 
sued for, to pay rent to him for a part of the lot in question, 
when in truth and in fact said Schultz had no title thereto, 
and was not the owner of the same, then such payment of 
rent by O’Blenis to Schultz for said part of said lot does not 
in anywise estop the said defendants from denying the title 
of said Schultz to the premises sued for. 

2. And after the said Arnots became tenants of the Lin- 
dells under O’Blenis, if they were induced by representations 
of Schultz that he was the owner of the premises sued for, 
to pay rent to him, or to accept a lease from him for part of 
said lot, and pay him rent therefor, when in truth and in fact 
said Schultz had no title thereto, and was not the owner of 
the same, then such payment of rent and execution of a 
lease do not in any way estop the defendants from denying 
the title of said Schultz to the premises sued for. 

8. And if the jury find that the said rent was paid by 
O’Blenis and by Arnots to Schultz, and if said lease was pro- 
cured to be executed by said Arnots to Schultz by reason of 
the representations of Schultz that he was the owner of the 
premises, when in fact he was not the owner thereof, and 
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that said O’Blenis and Arnots were at said times the tenants 
of the Lindells in said premises, then, unless the plaintiff 
has shown a title to said premises under the deeds given in 
evidence in this case, he cannot recover in this action, and 
the jury will find for the defendants, unless they find that 
the plaintiff has had such visible, actual and notorious pos- 
session as is pointed out in instructions No. 1 and 8 given 
for the plaintiff. . 

4. If the jury find, from the evidence, that Peter and 
Jesse G. Lindell, in person or by their tenants, have had and 
held open, notorious, adverse and continuous possession of 
the premises in question for twenty years next before the 
commencement of this suit, the plaintiff cannot recover. 
And as to what is adverse possession, the jury is instructed, 
that, if the said Lindells, in person or by their tenants, had 
and held possession of a part of said lot, claiming the whole 
by deed, then by construction of law they had possession of 
the whole lot, unless some person was in the actual posses- 
sion of any vacant part of the same. 

5. The payment of rent by O’Blenis or by Arnot to 
Schultz, under representations by Schultz that he was the 
owner, when in fact he was not the owner, if at said times 
the said O’Blenis and said Arnots were the tenants of the 
Lindells, would not, in any manner, affect the defence of 
twenty years’ adverse possession, as stated in the preceding 
part of this instruction. 

6. If the jury find, from the evidence, that James J. 
Purdy ever had possession of the lot on the alley in the rear 
of the theatre lot, by permission of Charles S. Hempstead, 
and held the same under the said Hempstead, possession of 
said Purdy was the possession of said Hempstead and those 
claiming under him, and the said Lindells can add the pos- 
session of said Purdy under the said Hempstead to his own 
possession and the possession of their tenants, Ferguson, 
O’Blenis and the Arnots; and if the jury believe, from the 
evidence, that Charles Hempstead, the Lindells and their 
tenants, have had and held open, notorious, adverse and 
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continuous possession of the premises in question for twenty 
years before this suit, claiming the same as their own by deed, 
then the jury should find a verdict for the defendants. 


N. Holmes, for appellant. 


I. Angell on Lim. 398: It is clear that the party showing 
the prior possession (in a case like this) is entitled to re- 
cover. (Ib. 431.) 

II. The language of the statute, which says, ‘ the attorn- 
ment of a tenant to a stranger shall be void, and shall not in 
anywise affect the possession of his landlord,” presupposes 
that the landlord has a possession to be thus affected. (R. 
C. 1855, p. 1013, § 15.) 

III. The lease was of no effect to make O’Blenis “the 
tenant of the Lindells”’ beyond the actual possession which 
they had of the theatre lot at the date of the lease. (Tay. 
Land. & Tent. § 84-5.) <A landlord out of possession cannot 
make an effective lease until he get the possession. (Griffith 
v. Schwendermann, 27 Mo. 412-15.) A party cannot con- 
nect a parcel that has been occupied for twenty years with 
one that has not, and protect them both under the statute 
of limitations. 


Hill §- Burwell, for respondents. 


I. The tenant cannot dispute his landlord’s title. (See Ad. 
on Hject. 276, and cases cited in notes; Tay. Land. & Ten. 
§ 456; 2 Bibb. 432.) It seems to follow that he cannot, by 
his own act, destroy it or dispossess him, for that would be 
to say that he is not in under his landlord, but adversely to 
him. This not even pretended in this case. (See Parker v. 
Raymond, 14 Mo. 535; Blue et al. v. Sayre, 2 Dana, 213.) 
To state the case seems to me to be sufficient to vindicate 
the decision of the court. The wrongful or mistaken attorn- 
ment of my tenant to another does not affect me; he is still 
in possession under me and for me. (See Ad. on Eject. 
276, and notes. ) 
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II. A lessee, during his occupation, holds both by privity 
of estate and of contract. (Tay. Land. & Ten. § 436.) If 
a lessee is in possession at the time of making the lease, he 
will be deemed to have the right of possession as to all per- 
sons holding under him; but without the actual possession, 
he cannot make a valid lease, for a bare right of entry is but 
a right of action, and not assignable. (Tay. § 84.) 

Iif. The fraudulent attornment of the Arnots to Schultz 
cannot affect the rights of the Lindells, their landlords. By 
the statute, (R. C. 1855, tit. Hject. §5,) the Lindells are made 
parties to the suit, as landlords and owners in fee, and come 
in to defend their right of possession to this lot of land, 
leased by them to the Arnots. The possession of the ten- 
ants, the Arnots, is, and always has been ever since their 
entry, the possession of their landlords, the Lindells. 


Bates, Judge, delivered the opinion of the court. 


Of course we do not examine the evidence further than to 
see that it warranted the giving or refusal of instructions, as 
the points made are upon the instructions. 

Four instructions, very favorable to the plaintiff, were 
given at his instance, and three instructions, very favorable 
to the defendants, were given at their instance. Taken 
together, they put the case very favorably before the jury; 
and although some of those given for the defendants may be 
subject to verbal criticism, yet there is no error in them 
which can be said to have injured the plaintiff. 

The fifth instruction asked by the plaintiff was properly 
refused, because there was no evidence that the plaintiff had 
any color of title beyond the limits described in the deeds 
under which he claimed title. 

Affirmed. The other judges concur. 
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Avucustus A. BLUMENTHAL, Respondent, v. JAMES WAUGH et 
al., Appellants. 


Forcible Entry and Detainer.—A party who participates in the forcible entry 
upon a lot in the peaceable possession of another is guilty at the same mo- 
ment of the detainer, and if he continue to support and assist the party en- 
tering in remaining upon the lot he continues the detainer, and may be 
properly joined as a defendant in the action for the forcible entry and de- 
tainer. 


Appeal from St. Louis Land Court. 
F. A. Dick, for respondent. 


The petition states that on 12th August, 1858, the plaintiff 
ras lawfully possessed of a lot of land in Carondelet, being 
the south-west quarter of block 6 in Hiler’s survey, fronting 
160 feet 5 inches on east side of Main street, by a depth of 
160 feet 5 inches; and that on that day the defendants forci- 
bly and unlawfully entered into possession of the same, and 
unlawfully detain a part thereof, viz., 160 feet 5 inches on 
Main street, by a depth of 150 fect. 


M. L. Gray, for appellants. 


I. The first instruction given for plaintiff ought not to have 
been given. 

Passing by the matters stated in the instruction as making 
Waugh guilty of forcible entry, the instruction is wrong in 
declaring that the detention by the other defendant, in which 
he was supported or assisted by Waugh, would make Waugh 
also guilty of the detainer. (8 Cow. 424; 1 Serg. & Rawle, 
124.) 

The entry and detainer are distinct offences, and the acts 
mentioned in the latter part of the instruction in no way con- 
stituted defendant Waugh guilty of the detainer. 

The second instruction given for the plaintiff is subject to 
the same objections. 

Sec. 2 of art. 1 of the forcible entry and detainer act, R. 
C. 1855, p. 787, does not make a person guilty of the offence 
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who causes any of the acts in said section mentioned to be 
done, but only the person who does the acts therein enu- 
merated. 

The first and second instructions of plaintiff seek to extend 
the guilt to defendant Waugh, not on the ground that he 
himself performed the acts that make the offence, but solely 
on the ground that he counselled and advised those doing 
the acts. | 

II. The first instruction asked by defendants and refused 
should have been given. (Orrick v. Public Schools, 82 Mo.) 


Bates, Judge, delivered the opinion of the court. 


This is an action begun before a justice of the peace for 
forcible entry and detainer. 

It appears that plaintiff had possession of a lot in the city 
of Carondelet ; that his fence upon the lot did not enclose 
quite the whole lot, but left out a portion through which a 
large gully ran, and that the defendant Waugh, with the de- 
fendant Donnelly and other men who seemed to be under 
the direction of Waugh, forcibly, and with actual display of 
firearms, took possession of the lot, and built another fence 
all around the lot outside of plaintiff’s fence. The defend- 
ant Donnelly remained on the lot, on which a house was 
built, and Waugh frequently went to the place and appeared 
to control and direct the operations there. 

The court instructed the jury as follows: 

1. If the lot in controversy was forcibly entered upon, as 
alleged in the complaint, and the defendant Waugh was pres- 
ent aiding, directing or counselling in such forcible entry, 
such conduct would make him guilty of the forcible entry 
charged, and the subsequent detention of the premises by 
the other defendant to the institution of this suit, in which 
he was supported or assisted by the defendant Waugh, would 
render Waugh also guilty of the detainer. 

2. In order to find the defendant Waugh also guilty of the 
detainer, if he participated in the forcible entry, it is not 
necessary that he should in person have remained upon the 
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premises. If he was instrumental in causing a building to be 
erected upon said premises, and by his own acts supported 
the other defendant in remaining upon the lot by coming 
there from time to time, he was equally guilty of forcible de- 
tainer. 

3. If on or about the 12th August, 1858, the plaintiff was 
in peaceable possession of the premises in question, and at 
that time the defendants, with force or violence, entered upon 
plaintiff’s possession and took and held said lot to the insti- 
tution of this action, the plaintiff is entitled to recover. 

The court refused to give instructions asked by the defend- 
ants, as follows: 

1. If the jury believe from the evidence that plaintiff had 
no actual occupancy of or possession of any part of the prem- 
ises sued for, as to such part the jury will find for the de- 
fendants. 

2. Unless the jury believe from the evidence that on or 
about the 12th day of August, 1858, plaintiff was lawfully pos- 
sessed of the premises described in the petition, and that de- 
fendants forcibly and unlawfully entered into the possession 
thereof, and forcibly and unlawfully detain them from the 
plaintiff, they will find for the defendants. 

3. If defendants claiming title to the premises in question, 
peaceably and without threats, violence or breach of the 
peace, entered and took possession of the same, they are not 
guilty of a forcible and unlawful entry and detainer within 
the meaning of the statute. 

Verdict and judgment were given for the plaintiff. The 
defendants object to the instructions given, because under 
the circumstances stated they make Waugh guilty of the 
delainer. 

The court did not err in that respect. He being (as the 
instructions require should be the case) a participant in the 
forcible entry, he was at that moment also guilty of the de- 
tainer, and his continuing to support and assist the other de- 
fendant in remaining upon the lot was a continuation of the 
detainer. It was not necessary that he should be always actu- 


SPF OER TREE 





ee 





184 ST. LOUIS. 





Dessaunier v. Murphy. 





ally present upon the lot in order to detain it from the plaintiff. 
The maintaining of such possession as would prevent the plain- 
tiff from re-occupying it without being himself guilty of a 
forcible entry, was clearly a detainer. 

As to the first instruction moved by the defendants and re- 
fused: The possession of the lot was the matter in contro- 
versy, and the evidence was very clear that the plaintiff had 
that actual possession. In order to have actual possession it 
was not requisite that this fence should include every inch of 
it. The substance of it was already given, for the instruc- 
tions predicate the plaintiff’s right to recover upon his peace- 
able possession; and if he did not prove his possession of the 
lot described in the complaint, he could not recover. 

The substance of the second and third instructions asked 
by the defendants was included in the instructions given, and 
the court very properly refused to multiply instructions. 

This case is of the class which the statute was particularly 
designed to cover. The verdict and judgment were evidently 
for the right party. 

Judgment affirmed ; Judges Bay and Dryden concur. 





Garcon Dessaunigr e¢ al., Appellants, v. THornton D. Mour- 
PHY, Respondent. 


Limitations— Disabtlitices.—Where a defendant shows himself to have been in 
adverse possession of the premises for the time limited by the statute, the 
burden of proof is upon the plaintiffs to show affirmatively that they were 
under the disabilities described in the statute. Disabilities cannot be cu- 
mulated one upon another. 


Appeal from St. Louis Land Court. 


This suit was filed on the 14th day of September, 1853, 
and is for the recovery of two-fifteenths of 120 arpens in 
the Grand Prairie common field. The land was granted to 
William Bizette in 1769, by his estate sold to Charles Bizette 
in 1775, and was confirmed by the act of 29th April, 1816, 
to William Bizette or his legal representatives, and duly sur- 
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veyed as No. 1589. The case has béen in the Supreme 
Court twice before this appeal, reported in 22 Mo. 95, and 
27 Mo. 48. Charles Bizette died on the land in 1780, leay- 
ing his widow, Marie Christine, and three children, Antoine, 
Paul, and Mary. The widow married John B. Provenchere 
in 1781; she died in 1819. Mary, the daughter, married 
Louis Boissy in 1795; she died in 1813, leaving five children, 
Emily, Margaret, Louise, Louis, and John B. Emily married 
John B. Gagnon 22d June, 1818; he died in 1834; she 
afterwards married Dessaunier. Margaret married Paschal 
Mallet in 1812; she died in 1834; he died between 1844 and 
1849; the plaintiffs (Mallets) are the only children living. 
Paul and Antoine conveyed their interests, each one-third, 
to John L. Provenchere in 1817; Provenchere conveyed the 
same to Langham the same year; Langham, by sheriff, con- 
veyed the tract to the United States in 1827; Brown Cozzens 
acquired it of the United States October 15, 1831. 

Louis B. Boissy, Jr., conveyed his interest, one-fifteenth, to 
Brown Cozzens January Ist, 1833 ; Jolin B. Boissy conveyed 
his interest, one-fifteenth, to John L. Provenchere August 
20, 1833, which enured to Cozzens. 

Cozzens and wife conveyed to Edward Bates, trustee for 
Mrs. Cozzens, in 1834, (having all the title but three-fit 
teenths) ; Edward Bates, trustee, conveyed to Abbot in 1836 ; 
Abbot and wife and Joseph Tabor conveyed to the defendant 
in 1838. The interest of Louise Boissy was barred by the . 
statute of limitations, one-fifteenth, and suit dismissed as to 
her. 

The foregoing facts are shown by evidence on both sides. 
The defendant’s answer admits possession, traverses all other 
allegations, asserts ownership in himself, and sets up the stat- 
ute of limitations. 

Defendant introduced in evidence, against the objections to 
plaintiffs, archive No. 2371, dated August 18, 1781, and 
archive No. 2590, dated September 17, 1781; the first an 
inventory, the second a sale of Charles Bizette’s estate: the 
inventory included this land—the sale did not. 
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Then a deed from John B. Provenchere and Marie, his 
wife, of date May 4th, 1811, reciting “the same Brazeau 
*‘ purchased at public sale of Charles Bizette, as evidenced by 
“the receipt annexed” : 

“7, the undersigned, give a full discharge of Joseph Bra- 
“zeau of the sum which he owes to the estate of the late 
“‘ Vizet for a piece of land which was sold to him at public 
“sale. St. Louis of Illinois, October 12,1782. 200 livres or 
“$40. Mark of X Provenchere.” 

No original receipt was shown, but simply what was recited 
in the deed ; the consideration of the deed was $40; plaintiffs 
objected to its being read; then a deed from Joseph Brazeau 
to A. & L. Brazeau, of same date, for same land ; and a deed 
from A. & L. Brazeau to Langham for a tract adjoining, re- 
citing Langham on the north, of the date August 13, 1818. 

Brown Cozzens was in possession in 1829, claiming to be 
owner, and the possession was continued down to the present 
time. 

Defendant then read a portion of the testimony of Cecil 
Lecempte, contained in former bills of exceptions in this case. 

The defendant then read portions from a deposition of Cecil 
Lecompte, taken by the plaintiffs and filed in said case, to 
which plaintiffs objected unless the whole was read; its ad- 
mission was excepted to. 

Plaintiffs then offered to read the whole deposition—ob- 
jections to which were sustained and exceptions taken. 

Plaintiffs then offered the following instructions, which 
were given: 

1. The possession of the defendant and those under whom 
he claims, in order to defeat the rights of the plaintiffs, must 
have been a continuous possession adverse to the rights and 
title of the plaintiffs for a period of twenty years anterior to 
the commencement of this suit; and if, at the time of such 
adverse possession taken by the defendant and those under 
whom he claims, the plaintiffs or those under whom they 
claim were married, the said term of twenty years does not 
begin to run until the termination of said marriage. 

















OCTOBER TERM, 1862. 187 








Dessaunier v. Murphy. 








2. The land in dispute was confirmed by the act of Con- 
gress of April 19, 1816, to be surveyed to the legal repre- 
sentatives of William Bizette, and if the jury believe from 
the evidence that said land was purchased by Charles Bizette 
in 1775, and that Charles Bizette died in 1780, leaving three 
children his heirs, and that Louis Boissy married one of the 
said children, a daughter of said Charles Bizette, named 
Marie, and that the said Boissy and wife died, leaving only 
five children heirs of the said Marie Boissy, and that Emily 
Dessaunier, one of the plaintiffs, was a child of the said Louis 
and Marie Boissy by said marriage, and that Paschal Mallet, 
Louis Mallet, Francis Mallet, Charles Mallet, and Millia 
Mallet, the other plaintiffs, are the children and heirs of 
Margaret Boissy, one of the said children and heirs of the 
said Louis and Marie Boissy, and Paschal Mallet was her 
husband, and that said Margaret and her husband died be- 
fore the commencement of this suit, then the jury will find 
for the plaintiffs for eleven one hundred and eightieths of 
the land sued for, unless the plaintiffs are barred by the 
statute of limitations. 

Plaintiffs then offered the following instructions, which 
were refused : 

1. If the jury believe that Langham went into possession 
of the land in dispute in 1818, under title derived simply 
from Paul and Antoine Bizette, two of the heirs of Charles 
Bizette and of Louis Boissy, Sen., who had only a life estate, 
then the said Langham was tenant in common with the re- 
maining heirs, and his possession was rightful and not ad- 
verse to his said co-tenants, the plaintiffs. Until some act or 
declaration of him, the said Langham, amounting to an ous- 
ter, or demand of title, no act of limitation, as to the plain- 
tiffs, would begin to run. 

2. Unless the jury believe that possession was taken and 
long held under the pretended sale of the land in controversy 
to Joseph Brazeau, the jury are not at liberty to find any au- 
thorized sale of said land to the said Joseph Brazeau; and 
the jury are further instructed that there is no evidence of 
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any such possession under said Brazeau. In the absence of 
any such authorized sale the plaintiffs are entitled to recover, 
unless the defendant is protected by the statute of limitations. 

Defendant offered the following instructions, which were 
given and excepted to: 

(For instructions A, B, C, see the opinion.) 

p. If the jury believe from the evidence that John Proven- 
chere and Marie Christine Provenchere made to Joseph Bra- 
zeau a deed of conveyance of the terms of the writing read 
in evidence by the defendant, as a copy of such deed, and that 
the said Marie was the widow of Charles Bizette, and that 
such deed embraced this land; then, if the jury find in favor 
of Emily Dessaunier, they should find for her only one-thir- 
tieth of the land sued for, and if they find in favor of the 
other plaintiffs they should find for them altogether only one- 
thirtieth of the land sued for. 


Morehead and Strong, for appellants. 


I. The deed from Provenchére and wife to Brazeau in 
1811, and the inventory and sale of Charles Bizette’s estate, 
were all improperly admitted in evidence. Presumption of 
title was no longer a question in the case. 

The case was narrowed down to the question of the statute 
of limitations. (27 Mo. 48.) 

II. The court improperly allowed the defendant to read 
selected portions from the deposition of Cecil Lecompte. 

III. It was improper not to have allowed the plaintiffs to 
read the whole deposition, not only after what had been done, 
but at any time. (6 Pa. State Rep. 179; 21 Mo. 300; 1 
Greenl. Ev. § 201 & 202; 28 Mo. 523, on page 329.) 

IV. The plaintiffs’ last three instructions were improperly 
refused. 

The first was the law, and the facts authorized it, although 
disability was clearly shown without it. The plaintiffs were 
protected without disability under the law in that instruction. 

The evidence showed that Langham or the defendant had 
no title but that derived from plaintiffs’ co-heirs, although 

















OCTOBER TERM, 1862. 189 





Dessaunier v. Murphy. 





the possession of the defendant did not commence, as the evi- 
dence in this case shows, till 1829. 

Cozzens purchased from Louis Boissy, Jr., one of the heirs, 
in 1833; not upon the principle, we conceive, of buying his 
peace, but of increasing his interest. He must have regarded 
Louis Boissy as a co-tenant before his purchase. (80 Mo. 272.) 

V. Defendant’s first instruction is wholly wrong; it cuts 
off all the plaintiffs’ rights in the case, unless under age or 
married. This brings up an important question the jury 
were prevented from seeing by the instruction. Mrs. Mallet 
died in 1834. We suppose this fact is undoubtedly estab- 
lished by the evidence. Mr. Barada saw her in Carondelet 
in 1831; she was certainly alive then. Her husband died 
between 1844 and 1849; he had a life estate. The plaintiffs, 
Mallets, could not sue till his death; they were their chil- 
dren; they were unquestionably under disability, and enti- 
tled to recover in this case. ‘They were prevented from doing 
so by this instruction. (17 Mo. 251; 23 Mo. 112; 25 Mo. 
300; 22 Mo. 52 & 54.) 

Again, the answer asserts title in fee in the defendant. 
The burden of proof, we apprehend, on this point is on the de- 
fendant. 

The first deed he begins with is 1834; twenty years does 
not elapse till 1854; suit was brought in 1853. 


A. Todd, for respondent. 


I. The plaintiffs claimed to recover only a portion, either 
by their evidence or by their instructions. The court so in- 
structed the jury as to give them a portion, and the very por- 
tion the plaintiffs asked for in their instruction given, unless 
barred by the statute of limitations. The court refused the 
defendant’s instruction that denied the plaintiffs any recov- 
ery except those founded upon the statute of limitations. 
Hence, so far as defendant’s defence was suffered by the 
court to go to the jury, it was solely that under the statute 
of limitations; so that the court instructed the jury to find 
for the plaintiffs a portion unless they found them barred un- 
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der the statute of limitations. Therefore, as the jury found 
for the defendant, they necessarily found upon the question 
of the bar by possession and upon no other. 

There is no evidence that Langham did take possession un- 
der said deed, or take possession at all. If there were, there 
is no evidence that Brown Cozzens, under whom defendant 
claims, took possession under Langham. The evidence is 
that he, Cozzens, took possession as early as 1829, but under 
whom or how does not appear. It only appears that he took 
possession for himself, and defendant claimed under him. 

II. The evidence was ample that the defendant and those 
under whom he claimed had had an adverse possession con- 
tinuously, and as against all others, for more than twenty 
years next before this suit was begun, and beginning as early 
as 1829. 

To avoid the effect of this, the plaintiffs attempted to prove 
disabilities, and as these, if any, were exceptions to the opera- 
tion of the statute, the burden of proof was upon the plain- 
tiffs to show this affirmatively and satisfactorily to the jury. 

III. The ruling of the court with reference to the admission 
of portions of Mrs. Lecompte’s deposition, taken in 1856, at 
the instance of the defendant, and the exclusion of the rest 
of it when offered by plaintiffs, was proper. 


Bates, Judge, delivered the opinion of the court. 


When this case was here before, the defendant claimed a 
presumed title under Brazeau. That claim is now abandoned, 
and the case now presented is as follows: 

The land was confirmed to Bizette’s representatives. It 
was originally conceded to William Bizette, and in 1775, after 
the death of Wiliiam Bizette, it was judicially sold to Charles 
Bizette, who died leaving three children. One of those chil- 
dren, Marie Louise, married Louis Boissy and died in 1813, 
leaving five children, of whom Emily and Margaret were two. 
The plaintiffs claim to be the representatives of these two, 
and as such claim an undivided interest in the land. Emily 
first married John B. Gagnon, who died about 1834, and she 
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then married Dessaunier. Margaret married Paschal Mallet; 
she died about 1834, and her husband some ten years after- 
ward. 

Defendant showed possession of the land since about 1829. 
The possession was commenced by Brown Cozzens, under 
whom defendant claimed. 

The plaintiffs showed that in 1833 Louis Boissy conveyed 
his interest to Brown Cozzens. The plaintiffs also showed 
conveyances by some of the other descendants of Charles Bi- 
zette to Provenchere, and by Provenchere to Augus. L. Lang- 
ham, but did not connect Langham’s title (or possession, if 
he had any) with Brown Cozzens’ title or possession, or with 
the defendant’s, who claims under Brown Cozzens. 

The plaintiffs showed that when Cozzens took possession of 
the land, their ancestors, Emily Boissy (then wife of Gagnon) 
and Margaret Boissy, wife of Mallet, were married women. 

The precise times of the death of Gagnon, husband of 
Emily, and of Margaret, wife of Mallet, were not definitely 
shown by the evidence, though they occurred about twenty 
years before the suit was brought. 

For the defendant the court instructed the jury as follows: 

A. If the jury believe from the evidence that the defend- 
ant, and those through whom he obtained possession of the 
property sued for, had had a continuous possession thereof 
for twenty years next before the commencement of this suit, 
claiming the same as their own, then they should find for 
the defendant as against each of the plaintiffs who has not 
proved herself or himself either under twenty-one years of 
age, or a married woman, at the commencement of such pos- 
session; and the burden of proof is upon each of the plaintiffs 
claiming to have been under such age, or a married woman 
at the commencement of such possession, to prove it affirma- 
tively ; and until it be proved to the satisfaction of the jury, 
the contrary thereof should be presumed by the jury. 

B. If the jury believe from the evidence that the defendant, 
and those through whom he obtained possession of the land 
sued for, had had such a length of possession thereof next 
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before the commencement of this suit, as described in 
instruction marked A, claiming the same as their own, after 
the plaintiff Emily Dessaunier was of the age of at least 
twenty-one years and unmarried, they should find for the 
defendant as to her. 

c. If the jury believe from the evidence that the defendant, 
and those through whom he obtained possession of the land 
sued for, had had such a length of such a possession thereof 
next before the commencement of this suit, as described in 
instruction marked A, claiming the same as their own, after 
Margaret Mallet, mother of the plaintiffs named Mallet, was 
of the age of at least twenty-one years and unmarried, and 
that neither she nor her husband was ever in possession of 
said land, and that the same at and before her death was in 
possession of others claiming the same as their own, then 
they should find for the defendant. 

And the court, at the instance of the plaintiffs, instructed 
the jury, that ‘‘if at the time of such adverse possession taken 
by defendant, and those under whom he claims, the plaintiffs, 
or those under whom they claim, were marricd, the said 
term of twenty years does not begin to run until the termi- 
nation of said marriage.” 

These instructions properly state to the jury the law ap- 
plicable to the facts of this case. The disabilities set up by 
the plaintiffs were that Emily and Margaret were, when Coz- 
zens took possession of the land, married women. Those dis- 
abilities ceased when they ceased to be married women, and 
no other disabilities could be tacked to or cumulated upon 
these. As to the plaintiff Emily, when her husband Gagnon 
died, the statute of limitations began immediately to run 
against her and never afterward ceased. As to Margaret, 
immediately upon her death the statute began to run against 
her representatives, without regard to any disabilities under 
which they might be, for this would be in effect a cumula- 
tion of disabilities. So holding, it is unnecessary for us to de- 
termine whether the husband of Margaret Mallet had a life 
estate as tenant by the curtesy in the case stated in instruc- 
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tion c of their lack of possession during their marriage, and 
the fact of an actual adverse possession. 

Whether with these instructions the jury was justified by 
the evidence in finding for the defendant, we do not inquire 
further than to see that there was some evidence to authorize 
the verdict, as there was in this case. 

The verdict being for the defendant, it is not necessary to 
notice the instructions in reference to the amount of interest 
in the plaintiffs if they should recover at all. 

The first instruction refused the plaintiffs was properly 
refused, because no connection is shown between the defend- 
ant and Langham. 

The second was also properly refused, because the court 
had, by refusing the defendant’s instruction on that subject, 
declined to give any effect to the Brazcau title, and in fact it 
was withdrawn from the consideration of the jury. If the 
matter was still considered as before the jury, however, that 
instruction, as prayed, was not proper, because it called upon 
the court to declare that, in the absence of a sale to Brazeau, 
the plaintiffs were entitled to recover, which the court 
could not do without assuming facts proper for the jury to 
decide. 

This case had been tried twice before—once in 1854 and 
once in 1857. Cecile Lecompte, a witness for the plaintiffs, 
(who at the time of this trial was dead,) had testified at each 
of the previous trials, and her testimony had been preserved 
in the bills of exceptions. Her deposition had also been 
taken by the plaintiffs in 1856, and filed in the cause. 

At this trial the plaintiffs read to the jury from the bill of 
exceptions her testimony given at the trial of 1854. The de- 
fendant then read to the jury from the bill of exceptions se- 
lected portions of her testimony given at the trial in 1857, 
and selected portions of her deposition. The plaintiffs ob- 
jected to these portions being read, unless her whole testi- 
mony was read; their objections were overruled, and they 
then offered to read the whole themselves. The defendant 
objected to their reading it, except as to such portions as were 
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of the same subject he had read of, and his objection was sus- 
tained. 

We cannot see how the plaintiffs are injured in this mat- 
ter. If Madame Lecompte had been alive, and had testi- 
fied for the plaintiffs, she could have been called by the de- 
fendant to testify upon a particular subject, without his being 
required to examine her on other subjects, and the plaintiffs 
would not have acquired any right to examine her in rebut- 
tal on other subjects. Her death had not changed the rights 
of the parties as to her testimony. The plaintiffs had her tes- 
timony taken at three different times, and no doubt selected 
to read to the jury that which they thought most faverable 
to themselves; and if her testimony, taken at other times, 
included additional matter, they could have read that also ; 
but the matter excluded by the court was no new matter, be- 
ing a mere repetition of her testimony read to the jury. 

Judgment affirmed; the other judges concur. 


Note.—Brown Cozzens entered in 1829, Mrs. Mallet being then a married 
woman and under disability. She died in 1834, leaving her husband living 
and children. By the statute of 1825, p. 511, § 3, the heirs of a person dying 
under a disability are entitled to the same benefits that such person would have 
had by living until their disabilities should have ceased or been removed. 
Had Mrs. Mallet lived and survived her husband, she would had twenty 
years after her discoverture within which to sue. (Reaume v. Chambers, 
22 Mo. 36.) Quere—Have not her heirs twenty years after Mr. Mallet’s 
death within which to sue ? 


Mary CuHarotre, Respondent, v. GasrieL S. CHOUTEAU, 
Appellant. 


Evidence—Foreign Law.—-The existence of a foreign law is a matter of fact for 
the jury. Ifa written law be proved, it is the duty of the court to construe 
it and instruct the jury as to its meaning and effect. 

Practice— Change of Venue.—It is not sufficient, to authorize a change of venue, 
that the community are prejudiced against the cause of the applicant; the 
prejudice must be against him. 

Practice—Trial.—Where the jury are to pass upon the existence of a foreign 
law, it is proper to read to them from printed books of decisions and his- 
tory, as evidence of what the law was. 
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Appeal from St. Louis Circuit Court. 


This was an action of trespass, instituted for the purpose 
of determining the right of the plaintiff below, appellee here, 
to freedom. The cause has been repeatedly in this court on 
former occasions. 

Before the case was reached for trial, ten days, indeed, 
before that day, the defendant filed the following affidavit, 
and moved the court to graut him a special venire, for the 
reasons therein disclosed : 

“ Gabriel S. Chouteau comes and says that a jury selected 
from the jury list, in the hands of the jury commissioner, 
will not be free from prejudices, which preclude a fair trial 
in a cause like the present; that a jury collected from the 
city will necessarily include many who, from prejudices of 
birth and education, are not a fair or unprejudiced jury for 
the determination of the issues in this cause, and that he 
cannot safely go to trial without the granting to him of a 
special writ of venire facias for the summoning of a jury 
from the country; that he cannot say that the minds of the 
people and juries within the city are prejudicial against 
himself, but that he verily believes that they are prejudiced 
against his side of the issue, presented in the above entitled 
cause, and that the case cannot be fairly tried by a jury 
selected as the general law provides.” 

This was duly verified by affidavit, and submitted to the 
court on the 1st of March, 1859. The court overruled the 
motion on the 3d of March. 

The case was reached for trial on the 9th of March, 1859. 
When it was called, the defendant Chouteau moved the 
court to hear and consider the testimony in the cause rela- 
tive to the legal existence of slavery in Canada at the time 
when the ancestress of the plaintiff was in that country prior 
to the empannelling of a jury, and, apart from the jury so to 
be empannelled, to try the facts of the cause properly cog- 
nizable by a jury. This motion was declared to be made on 
the ground that the question, whether slavery then existed 
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in Canada, was a question to be determined as a matter of 
law by the court. This motion the court overruled. 

To the overruling of these motions the defendant duly 
excepted at the time. 

The court directed all the testimony in the cause to be 
given to the jury to be empannelled, saying that the court 
would give instructions to the jury on the subject of it. To 
the giving of the evidence on the question of the legal exist- 
ence of slavery in Canada from 1760 to 1793 to the jury at 
all, the defendant objected and excepted to the opinion of 
the court allowing that course. 

The defendant asked the following instructions, all of 
which were refused: 

In this cause, the plaintiff asserts her freedom on the fol- 
lowing ground, viz: she claims that “ her mother, Rose, was 
a@ negress, and was born in Montreal, in the Province of 
Quebec about the year 1768, and that her mother was free, 
because negro slavery had no legal existence in the Province 
of Quebec, at the time of her birth. On the other hand, the 
defendant says that negro slavery did legally exist in the 
Province of Quebee at the time of the birth of Rose and as 
long as she remained there ; that Rose was lawfully held as 
a slave in Canada, and brought to St. Louis, where the an- 
cestress of defendant purchased her.” 

These being the conflicting positions of the parties, the 
court declares the law to be as follows: 

1. That the institution of slavery did have a legal exist- 
ence, and was sanctioned by the law of the land in the 
country called the Province of Quebec, which includes Mon- 
treal, from 1760 to 1793. 

2. That the evidence shows that Rose was held as a slave, 
and sold as a slave in Montreal, within the Province of Que- 
bec, between 1760 and 1791, and the presumption is, that 
she was legally so held and sold. If the jury believe this 
evidence, they must find for the defendant. 

3. That the institution of negro slavery did have a legal 
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existence, and was sanctioned by the law of the land, in the 
country called the Province of Quebec, which includes Mont- 
real, at all times from 1760 to 1793; and if during that 
period Rose was held as a slave in Canada, the presumption 
is that she was legally so held. 

4. In this case the jury is not entitled to indulge any pre- 
sumption in favor of plaintiff. If any point be left obscure 
or not cleared up in the testimony, the defendant is entitled 
to the benefit of the doubt thence arising. 

The court then instructed the jury as follows: 

1. If negro slavery existed by virtue of the laws and ordi- 
nances of the French Government in Canada prior to the 
acquisition of that country by the English, and if the arti- 
cles of capitulation, the treaty of cession, the acts of Parlia- 
ment of 1774 and 1790, and the king’s proclamation of 1763, 
be correct copies of the genuine documents, then negro 
slavery was sanctioned and permitted by law in the country 
called the Province of Quebec, which includes Montreal, at 
all times from the year 1760 to the year 1793. And if you 
find that plaintiff Charlotte is the daughter of Rose, and 
that Rose was a negress, and was a slave in Montreal at any 
time between 1760 and 1793, the plaintiff is not entitled to 
a verdict in her favor upon such ground. 

2. Although you may believe that Rose was the mother of 
plaintiff, and was taken to and held as a slave at Prairie du 
Chien, in the Northwest Territory, from 1791 to 1793, those 
facts do not authorize you to render a verdict in favor of 
the plaintiff in this case. 

3. If you find that Rose was a free person in Canada, and 
that while she was free, either in Canada or elsewhere, she 
gave birth to the plaintiff, and at the commencement of this 
suit the defendant held her as his slave, as alleged, you 
should find for the plaintiff. 

4. Whether Rose was a free person in Canada, is a ques- 
tion for the jury to decide from the evidence on the trial, 
under the instructions given you by the court. 
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T. T. Gantt, for appellant. 


I. It was error in the court to refuse a special venire to 
the defendant below. 

It will be seen, by reference to the statute, (2 R. C. 1855, 
p- 1560, § 15,) that “no change of venue in civil cases shall 
be allowed from any court in St. Louis county to any other 
county.” 

II. But appellant prays the court to pronounce upon the in- 
structions prepared and offered by the defendant, and refused 
by the court, as well as upon the refusal by the court to 
decide, as a matter of law, upon the question of the legal 
existence of slavery in Canada down to 1793. 

It was decided in 1857, upon the documentary evidence 
then presented to the court on that subject, and the same is 
before it now, that negro slavery did exist in Canada from 
1760 to 1793. But the Circuit Court, at the recent trial, 
told the jury that if such and such facts were found, then 
they must find that slavery existed, &c., &c. 

The vice of the instruction is, that it was the province of 
the court to ascertain and declare the law on this subject to 
the jury, instead of leaving it to be decided by the jury ; and 
its refusal to do this is error. 

This matter received such full discussion at the hands of 
the accomplished judge who wrote the opinion reported 25 
Mo. p. 465 and following, that it certainly ought to be treated 
as settled. It will be seen that the doctrine which the Cir- 
cuit Court adhered to in this cause permitted, or, it may be 
said, called for, the reading to the jury of numerous opinions 
of courts distinguished for learning. The defendant excepted 
to this anomaly (as it seemed to him). The practice has 
been repeatedly condemned by this court of reading any law 
book to the jury. 


Garesché § Cobb, for respondent. 


I. That the common law of England does not tolerate slave- 
ry. (Smith v. Gould, 2 Ld. Raym. 1274.) Per totam curiam: 
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‘The common law takes no notice of negroes being differ- 
ent from other men. By the common law, no man can have 
a property in another, but in special cases, as in a villein, 
but even in him, not to kill him; so in captives taken in 
war, but the taker cannot kill them, but may sell them, to 
ransom them. There is no such thing as a slave by the law 
of England.” (11 In. 1762, Shanley v. Harvey ; 1-2 Eden, 
p. 78, § 27, A. L. 1761; 20 How. State Tri. 82 — Somerset 
case.) 

The state of slavery is of such a nature that it is incapable 
of being introduced on any reasons, moral or political, but 
only by positive law, which preserves its force long after the 
reasons, occasion and time itself which it created are erased 
from memory. It is so obvious, that nothing can be offered 
to support it but positive law. (3 Bosauq. & Pul. 70.) 

By the law of England, slavery is prohibited in the coun- 
try. (Forbes v. Cochrane et al. 462; dic. Jus. Holroyd; 1 
Black. Com. 424.) 

II. That the law of Eugland, by the king’s proclamation, 
superseded the Canadian law. (Smith v. Brown & Cooper, 
2 Salk. 666.) 

The laws of England do not extend to Virginia; being a 
conquered country, their law is what the king pleases. 
‘(Paine v. Lisle, 1 Amb. 75.) Lord Hardwick decides: All 
our colonies are subject to the laws of England, although, as 
to some purposes, they have laws of their own. (Forbes v. 
Cochrane, 2 B. & C. 462.) In the case of a conquered coun- 
try, indeed, the old laws would prevail uniil altered by the 
king in council. (Marguerite v. Chouteau, 8 Mo. 388; dic. 
Jud. Tompkins.) 

By the law of nations, the inhabitants of a ceded, and even 
of aconquered province, retain their ancient municipal regula- 
tions until they are abrogated by the act of the new sovereign, 
and their property, too, until they forfeit it by some criminal 
act. (Donegani v. Donegani, 3 Knapp’s P. C. 85; Pepsom 
v. Riera, 151.) 

That the abolition of slavery by the introduction of Eng- 
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lish law was no violation of the treaty guaranteeing to the 
Canadians the rights of persons and of property. (Merry v. 
Tiffin, 1 Mo. 520; Harry et al. v. Decker et al. Walker’s 
Miss. 36.) 


Bates, Judge, delivered the opinion of the court. 


1. We cannot say that the court below erred in refusing to 
grant a special venire upon the application of the defendant. 
The application did not come fully up to the requirements 
of the act of the General Assembly, and if the court below 
had any power to grant the venire in such case, that power 
was to be exercised at its discretion, and nothing appears in 
the record to authorize us to say that the discretion was ex- 
ercised unwisely. 

2. The court did not err in refusing the application of the 
defendant, that the court should hear and consider the tes- 
timony in the cause relative to the legal existence of slavery 
in Canada at the time when the ancestress of the plaintiff 
was in that country, prior to the empannelling of a jury. 
The existence of a foreign law was a question of fact, to be 
tried by ajury. Ifa written law had been proved, it would 
have been the duty of the court to construe it, and instruct 
the jury as to its meaning and effect. This we understand 
to have been decided by this court when the case was here 
in 1857. 

3. The instructions given by the court were correct. The 
first and fourth have already been approved by this court. 
The second was for the advantage of the defendant. No 
objection is made to the third. 

4. The first and third instructions moved by the defendant 
were properly refused, because they required the court to 
declare the existence of a law, by inference from facts in 
evidence. If all the evidence had been documentary, possi- 
bly it might have authorized such inference; but there was 
also parol testimony, of the truth and effect of which the jury 
was the proper judge. The second instruction would neces- 
sarily include the same declaration. It required the jury to 
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find for the defendant, if they should believe that Rose was 
held as a slave in the Province of Quebee between 1760 and 
1791. In so requiring, the court would decide that such 
slavery was lawful. 

5. The plaintiff read to the jury from printed books a 
number of decisions of cases by English courts, and also an 
extract from Garneau’s History of Canada, and also from a 
printed book purporting to contain the census of Canada for 
the years 1719, 1721 and 1724. The defendant objected to 
them, because they were read to the jury, and not to the 
court. The jurors were the triers of the fact of the exist- 
ence of slavery by law, and therefore the evidence was pro- 
perly addressed to them. ‘The issue tried by the jury was 
of a character very rarely brought before juries, and it there- 
fore appears strange that they are called upon to hear and 
weigh as testimony matters which are usually submitted to 
the court. 

6. The most plausible objection to the judgment is, that it 
was founded upon a verdict which was rendered against the 
weight of the evidence. Notwithstanding that we might 
believe that the verdict should have been rendered for the 
defendant, yet the practice is so well established, not to re- 
verse a judgment because the verdict appears to have been 
rendered against the weight of evidence, that we will not, 
for that eause, interfere in this case. 

Judgment affirmed. Judge Bay concurs. 


The following is the opinion of Judge Dryden, dissenting: 


“In my opinion, the defendant’s application for a venire 
for a country jury came within the meaning and intention 
of the General Assembly. 

“The end of the statute is a fair and impartial trial. This 
cannot be attained upon the plaintiff’s construction of the 
statute. The plaintiff’s objection is, that the law provides 
for a venire only when prejudice exists against the person, 
whereas the application shows the existence of prejudice, 
not against the defendant, but against his side of the issue. 
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What matters it to the defendant whether it be against him 
or his cause? The result to him is the same in the one case 
as in the other; in either case he fails to get what every 
litigant is entitled to —a fair and impartial trial. The two 
cases come alike within the mischief; why not within the 
remedy ? 

“1 concur in the opinion of the other judges, that the 
question of what was the law of Canada was a question of 
fact for the jury, under proper instructions from the court ; 
but I think the first instruction given of the court’s own 
motion was erroneous in this: that while it properly referred 
to the jury the question whether the law of Canada, under 
French dominion, permitted negro slavery, it improperly 
omitted to inform them what facts, if any, proved by the 
evidence, would constitute such law. On this point, (so far 
as relates to the law under the French,) the jury were left 
without any guide, each to determine for himself what would 
or would not constitute the law. For these reasons, I think 
the judgment ought to be reversed.” 


CuarLes CHAMBERS ef al., Plaintiffs in Error, v. WILLIAM 
McGiveron, &c., Defendants in Error. 


Instruction. —An instraction, “that under the evidence, in this case, the jury 
should find for the defendant,” held improper, as the court thereby usurped 
the whole province of the jury. 


Error to St. Louis Land Court. 
Glover and Wickham, for plaintiffs. 
McDonald, for defendants. 


Bates, Judge, delivered the opinion of the court. 


This is an action of ejectment for the recovery of a tract 
of land in the county of St. Louis. The plaintiffs gave evi- 
dence tending to prove legal paper title in themselves. The 
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defendants gave evidence tending to prove title by length of 
possession, under the acts of limitation. 

The court instructed the jury, that, “ under the evidence 
in this case, the jury should find for the defendants.”” This 
instruction, under the circumstances, was evidently improper, 
as the court thereby usurped the whole province of the jury. 

The plaintiffs ask seven instructions, which were refused ; 
but we do not think it necessary to examine them, as they 
may not be applicable to the case which may be made upon 
a new trial, and because they involve only questions which 
we think are made sufficiently clear by decisions already 
rendered by this court. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


—_+20e,—— 


Jas. B. Gorr, Appellant, v. JAMES MULHOLLAND, Respondent. 


Practice—New Trial.—To warrant the setting aside a verdict upon the ground 
of newly discovered evidence, it must not only appear that the evidence is 
new, material and applicable to the issue, but that it is not cumulative, and 
could not have been obtained upon the former trial with reasonable dili- 
gence. (See S. C. 23 Mo. 397.) 


Appeal from St. Louis Land Court. 
James B. Goff, in person. 
T. T. Gantt, for respondent. 


Bay, Judge, delivered the opinion of the court. 


Upon the trial of this cause no exception was taken to any 
testimony, nor to the giving of instructions, and the only 
question, therefore, which can properly arise in this court 
relates to the overruling of the motion for a new trial, 
founded upon affidavits of newly discovered evidence. One 
of the issues made by the pleadings was, whether the entry 
upon the lot, and the taking of earth therefrom, were by 
consent of the plaintiff, and upon this point both parties in- 
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troduced evidence. In support of the motion for a new trial 
upon the ground above stated, the plaintiff filed his affidavit, 
together with the affidavit of one Peter Donnelly. Don- 
nelly, in his affidavit, states that a short time after the lot 
was graded, he was in the office of plaintiff, and while there 
defendant came in and said to plaintiff that if he had known 
the lot belonged to him he would not have dug it down; but 
as it was done, he was willing to make reparation for the 
damage, and offered to curb the lot for the plaintiff, if he 
(plaintiff) would release him from damages; and the plain- 
tiff replied that he did not know what to do, but would 
consult others who knew more about the damage. 

To warrant a court in setting aside a verdict upon the 
ground of newly discovered evidence, it must not only 
appear that the evidence is new, material and applicable to 
the issue, but that it is not cumulative, and could not 
have been obtained upon the former trial with reasonable 
diligence. 

In this case it is not only subject to the objection of being 
cumulative, but relates to a conversation between the parties 
in the presence of Donnelly, which the plaintiff, by due at- 
tention, might have well remembered; and it is well settled 
by authority, that a want of recollection of a fact, which by 
due attention might have been remembered, furnishes no 
ground for granting a new trial. (1 Gra. & Wat. on N. T. 
477; Bond v. Cutter, 7 Mass. 205.) 

The other judges concurring, the judgment of the court 
below will be affirmed. 
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Louise Tayon et al., Respondents, v. Augustus P. LaprEw, 
Appellant. 


Common Field Lots.—It was unnecessary to the confirmation of a common 
field lot by virtue of the first section of the act of Congress of June 13, 
1812, that the common field should have immediately adjoined the village 
or its commons. 

Abandonment —To constitute an abandonment under the old Spanish law in 
Missouri, it must appear affirmatively that the owner quitted the property 
with the intention of no further claiming it as his own. 

Limitations.—When the plaintiff shows title to a tract of land which con- 
flicts with the title to a part of the tract claimed by the defendant, to 
defeat the plaintiff’s title by the statute of limitations, it must appear, 
not only that the defendant had possessed part of the tract described 
by his deed, but that he actually occupied part of the tract claimed by 
the plaintiff. 

Practice, amendment.—The amendment of the petition at the trial, by striking 
out the name of one plaintiff and substituting another, is within the 
discretion of the court. 

Depositions in Perpetuam.—Parties who appear and cross-examine the wit- 
nesses under a commission to perpetuate testimony, will be held to have 
had actual notice. 


Appeal from St. Louis Land Court. 
Wood & Todd, for respondents. 


I. There was no error in admitting the deposition of An- 
toine Smith. (R. C. 1845, p. 793; Sess. Acts, 1851, p. 250; 
Tayon et al. v. Hardman et al., 23 Mo. 559.) 

Il. There was no error in the court allowing the amend- 
ments made as to names of plaintiffs. (2 R. C. 1855, § 1, 
p. 1253.) 

III. Relative to the action of the court upon instructions, 
the plaintiffS submit the following: 

The main issues made by the pleadings and evidence were, 

1. Was the land sued for part of a common field lot of the 
Spanish town of St. Louis ? 

2. Did Bequette ** possess” or “ cultivate” it prior to De- 
cember 20, 1803, and while an inhabitant of said town ? 

3. Had he abandoned it? 

4. Did the statute of limitations bar a recovery by plaintiffs? 
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The court instructed upon each of these issues, and fully, 
and in terms already settled by this court. (Tayon v. Hard- 
aman, 23 Mo. 539; Guitard v. Stoddard, 16 How. U.S. 494; 
Page v. Scheibel, 11 Mo. 183 ; Milburn v. Hortiz, 23 Mo. 533, 
537 ; Glasgow et al. v. Hortiz et al., 1 Black, U. S. 595-596.) 

For the first issue see instruction No. 1 for plaintiffs. 
(Tayon v. Hardaman, 23 Mo. 539,540 & 541 ; Milburn v. Hor- 
tiz; Glasgow et al. v. Hortiz, 1 Black, U.S. 595-596.) 

For the second issue see instruction No. 2 for plaintiffs. 
(Guitard v. Stoddard, 16 How. 494.) 

For the third issue see instruction No. 5 for plaintiffs, and 
No. 3 for defendant. (Page v. Scheibel, 11 Mo. 183; Fine 
v. Public Schools, 30 Mo. 166.) 

For the fourth issue see instruction No. 4 for plaintiffs, 
and No. 7 for defendant. (Griffith v. Schwendermann, 27 
Mo. 412; 2 Sergt. & Rawle, 439; 12 N. H. 9; Angell on 
Lim. 432.) 

Instructions Nos. 1 and 2 asked by the defendant and re- 
fused are embraced in Nos. 1 and 2 given. (1 Black, U.S. 
p- 595, 596 & 599.) 

Instruction No. 4, refused of defendants, was not needed, 
the settled rule relative to abandonment being stated. (Chou- 
quette v. Barada, 28 Mo. 498-99.) 

No. 6, refused of defendants, was unnecessary as a defini- 
tion of a field lot, because already given, and it is faulty as 
a definition because it makes it necessary that a ficld lot, to 
come within the meaning of the act of 1812, must be physi- 
cally connected with the town. 

And when the instructions as a whole contain a correct 
exposition of the law and fairly present the case, the judg- 
ment will not be reversed because exceptionable when taken 
separately, or because others were refused which were proper 
in themselves, or because of the refusal of an instruction 
which is the converse of the one given. (Williams v. Van- 
meter, 8 Mo. 339; Hart v. Robinson, 15 Mo. 82; Huntsman 
v. Rutherford, 13 Mo. 465; Gamache vy. Piquignot, 17 Mo. 
310; Young v. White, 18 Mo. 93; Carroll v. Paul, 19 Mo. 
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102; Pond v. Wyman, 15 Mo. 175; Carrol v. Paul, 16 Mo. 
226; 28 Mo. 498-9.) 





Cates 5 Page, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This is a suit for the possession of a piece of land near the 
city of St. Louis. ; 

The plaintiffs claim to be the representatives of one Be- 
quette, and that the land is part of a lot which was confirmed 
to Bequette by the act of Congress ofthe 13th of June, 1812, 
as a lot in the common field of the Grand Prairie of St Louis. 

The defendant claims tithe under a New Madrid location, 
and patent to one Gencreux, under whom he claims, and 
also under the statute of limitations by length of possession. 

The land in dispute is the western end of the common field 
lot which laps over, and to the extent of a few arpens con- 
flicts with the location of the New Madrid claim, which was 
a large tract. It is not disputed but that a confirmation by 
the act of 1812 is a better title than a New Madrid location. 

At the trial the plaintiffs gave evidence tending to show 
that prior to the 20th of December, 1803, Bequette, then an 
inhabitant of the village of St. Louis, cultivated the lot of 
which this land is a part, and that it was one of a series of 
lots which composed a common field. No official survey of 
the lot is in evidence. 

Evidence was also given that Bequette’s lot was in a differ- 
ent place. 

The common field of the Grand Prairie does not imme- 
diately adjoin any of the lots of the village of St. Louis, nor 
the common, nor any other common field of the village, it 
being separated from the common field nearest the village by 
an irregular strip of vacant land. The lots in it were cul- 
tivated by the villagers. The defendant makes three objec- 
tions to the title of the plaintiffs. 

1. That the common field did not adjoin the village of St. 
Louis or its commons. 
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We think this unnecessary. The field was in the vicinity 
of the village, was cultivated by the villagers, and was re- 
garded as belonging to them; and the land department of 
the government and the courts, State and National, have al- 
ways considered lots in it as confirmed by the act of 1812. 

2. That Bequette’s lot was in the Cul de Sac, at a differ- 
ent place, and therefore did not include the land in question. 

Certainly, to entitle the plaintiffs to recover it was neces- 
sary for them to show that the land in question was a part of 
the identical lot cultivated by Bequette, and we presume they 
did so to the satisfaction of the jury. If any direction to 
that effect had been asked of the court, no doubt it would 
have been given. The fifth instruction asked by the defend- 
ant, which contained that direction, with an improper addi- 
tion to it, does not appear by the record to have been either 
given or refused, and we therefore disregard it. 

3. That Bequette had abandoned his claim to the land. 

Upon this subject the court gave two instructions: 

First, (defendant’s third,) “ That although the jury may 
believe from the evidence that the land in contest was part 
of a common field or out lot, and the same was inhabited, 
cultivated or possessed by said Francis Bequette prior to the 
20th of December, 1803, yet if from the evidence they believe 
that said Bequette, his heirs or legal representatives, did leave 
the said common field or out lot with the intention not to return 
and occupy the same as his or their property respectively, 
such action on his or their part is an abandonment of their 
or his right, title or claim to the land in contest, and the jury 
should find accordingly.” 

Second, (plaintiffs’ fifth.) “ The question of abandonment 
is one of fact and intention. Ceasing to cultivate a lot in the 
common fields and a removal elsewhere do not make an 
abandonment; but, to constitute an abandonment by a party, 
it must be shown that he quitted the property with the inten- 
tion of no further claiming the same, and the burden of show- 
ing the abandonment rests upon the one who asserts it.” 

These instructions properly stated the question to the jury 
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in accordance with previous decisions by this court. (Payne 
v. Hardiman, 23 Mo. 589; Fine v. St. Louis Public Schools, 
30 Mo. 166.) 

As to the title of the defendant under the statute of lim- 
itations: He claimed by deed from the heirs of Nathaniel P. 
Taylor, and evidence was given tending to prove that more 
than twenty years before the beginning of the suit, Taylor, 
claiming the Genereux location, entered upon it and took 
possession of a part of it, (claiming the whole,) but not upon 
the part now in dispute, and also evidence tending to prove 
his possession of the whole tract. 

The court gave to the jury two instructions, as follows: 

First, (Plaintiffs’ No. 4.) “To defeat the plaintiffs’ title 
by the statute of limitations, it is not sufficient for the de- 
fendant to show that Nathaniel P. Taylor had possession of 
part of the land included within the New Madrid location 
given in evidence for more than twenty years next before the 
commencement of this suit, but the defendants must go fur- 
ther, and show that said Taylor had actual and exclusive 
possession of some portion of the forty arpens claimed by the 
plaintiffs under Bequette for twenty years or more before 
this suit was brought.”’ 

Second, (defendant’s 7th.) ‘ Andif the jury believe from 
the evidence that defendant, and those under whom he claims, 
entered on the land in contest as part of a large tract pat- 
ented to Joseph Genereux, and took actual possession of the 
same, claiming the same by marked and well defined bound- 
ary, enclosing, cultivating and improving the same in good 
faith as their property, which entry, enclosure, cultivation and 
possession was open, notorious, adverse and continuous for 
twenty consecutive years prior to the commencement of this 
suit, the law is for the defendant, and the jury should find 
accordingly.” 

These instructions correctly state the law applicable to the 
case. (McDonald v. Schneider, 27 Mo. 412; Schultz v. 
Lindell, 30 Mo. 817.) 

At the trial the plaintiffs amended their petition by leave 
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of the court, by correcting the name of one of the plaintiffs, 
and also by striking out the name of one of the plaintiffs, 
and substituting for it the name of that plaintiff’s motier. 
It was shown to the court that when the suit was brought, 
it was not known that the mother was living, and the daugh- 
ter was made a plaintiff as her heir. In such case we will 
not interfere with the discretion exercised by the court below 
in permitting the amendment. 

The plaintiffs read to the jury the perpetuated testimony 
of Antoine Smith. The defendant objected to the reading 
the deposition upon the grounds, first, that “there was no 
power or jurisdiction in the person who purports to have 
taken said evidence ;”’ and second, “there was no legal no- 
tice of the time and place of taking the same.” 

As to tne first objection, it was taken by the clerk of the 
St. Louis Circuit Court, upon a commission issued to him by 
the order of that court. 

The law (Acts of 1845, p. 793, § 8) provides that the com- 
mission may be issued to the clerk of any Circuit Court in 
the county where such testimony is to be taken. 

As to the second objection: The defendant claimed under 
Clay Taylor, Edmonia Taylor and Eliza Wash. The notice 
was served upon the guardian of Edmonia Taylor, who was 
then a minor, and upon Eliza Wash and her husband, who 
was then living, and they and also Clay Taylor appeared, 
by their counsel, at the taking of the deposition, and cross- 
examined the witness. They thus showed that they had ac- 
tual notice, and received and used all the advantage of it. 
The court properly overruled the objections. 

The defendant offered in evidence several documents, 
which appear to have no connection with the matters in dis- 
pute. The plaintiffs objected to them for irelevancy, and 

, they were excluded. We cannot see that the court commit- 
| | ted any error in excluding them, and we think it unneces- 
| sary to describe them here. 

: The other judges concurring, the judgment of the court 
| below is affirmed. 
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JAMES Harrison, Respondent, v. Clay Tayor et al., Appel- 
lants. 


Ejectment—Tenants in Common.—Where the defendant sued in ejectment 
by a tenant in common sets up an adverse possession, it is unnecessary 
for the plaintiff to show a demand for possession previous to the suit. 

Lands—Limitation.—See Tayon v. Ladew, supra; Page vy. Scheibel, 11 Mo. 
167. 


Appeal from St. Louis Land Court. 


This was an ejectment for part of the same common field 
lot in controversy in the case of Page v. Scheibel, 11 Mo. 
167. The plaintiff claimed title under Calvé. The defend- 
ant claimed title under a New Madrid location and patent to 
Genereux, and defended also under the statute of limitations. 
Against plaintiffs’ title they claimed that Calvé had aban- 
doned the lot under the Spanish government. 

At the trial the questions as to the conflicting titles and 
limitations were similar to those decided in the case of Tayon 
v. Ladew. The evidence upon the question of abandonment 
by Calvé was the same as in the case of Page v. Scheibel, 11 
Mo. 167. 


Cates and Page, for appellants. 
Glover 5; Shepley, and B. A. Hill, for respondent. 
Bates, Judge, delivered the opinion of the court. 


This case is very much like the case of Tayon vy. Ladew, in 
which our opinion is given at this term, which covers nearly 
all the questions necessary to be decided in this case. 

In that case the plaintiffs claimed solely a confirmation by 
the act of 1812, without survey. In this case the plaintiff 
claimed a confirmation by the act of 1812, and also a confirma- 
tion by the act of 1816 and survey thereunder. 

It was urged by the appellant in this case that the defend- 
ants, or one of them, was tenant in common with the plain- 
tiff, and therefore that the plaintiff could not sue without 
having made a previous demand for possession. 
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The answer states that the defendants held the premises 
“adversely against all persons.” Their adverse holding thus 
appearing, it was unnecessary for the plaintiff to show a de- 
mand of possession. 

The other judges concurring, judgment affirmed. 


——_1eoeo > 
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Cuartes P. Booce, Appellant, v. THe Pacrric RarLroap, \ 
Respondent. \ 





Contract—Former judgment.—If a servant or agent wrongfully dismissed 

| from service elect to sue for the breach, before the termination of the period 

for which he was hired, and recovers, such recovery will be a bar to any 
subsequent action upon the same contract. 


«. ie 


Appeal from St. Louis Court of Common Pleas. 
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James C. Moody, for appellant. 


I. The only question raised by the record is this: Did the 
former recovery by plaintiff of his wages for July and August 
bar this action? In other words, was the contract so entire 
a thing that plaintiff could bring separate suit for his wages 
at the end of each month, or would a recovery of one month’s 
pay bar any other suit ? 

II. The breach of contract by defendant was the failure at 
the end of each month to pay plaintiff his wages, and he 
could have sued for cach month at its expiration. Defend- 
ant’s refusal to let him work was no breach of the contract 
for which he could sue. It was no injury to him. The 
breach was the non-payment of his wages, and each failure 
to pay was a separate breach, which gave plaintiff a right of 
action. Occurring, as these several breaches do, at different 
periods of time, plaintiff had a right to sue on each as it oc- 
curred, and any former recovery for a different breach would 
have been no bar. I can see no difference in principle be- 
tween this and a contract for monthly rent. A tenant for a 
year under a written lease at $125 per month, payable 
monthly, quits at the end of the first month, and pays his 
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rent for that month. The premises stand idle for the rest of 
the year. If the ruling of the court below is correct, the 
landlord cannot sue him until the end of the year; or, if 
he does, and recover the second month’s rent, that will bar 
any action for the other ten months’ rent after the year has 
expired. 

III. The instruction given by the court was erroneous; the 
one asked for by the plaintiff ought to have been given, and 
the finding and judgment of the court ought to have been for 
plaintiff for $3875. The judgment ought therefore to be re- 
versed. 


Whittelsey, for respondent. 


I. Plaintiff can have but one action for the same breach of 
contract, and in that suit he can recover all the damages to 
which he is entitled up to the day of trial. 

The whole doctrine in relation to causes of action arising 
from breach of contract will be found condensed in the case 
of Cutter v. Powell, 2 Smith’s L. C. 17, 36, Am. ed. 1852, 
and notes; p. 36, discusses the English cases for discharge 
from service ; and see pp. 40,41, Am. N.; 15 Mo. 175; Dare 
v. Pacific R. R. 31 Mo. 480; Pond v. Wyman, 15 Mo. 175; 
Ream v. Watkins, 27 Mo. 516. 

The principle laid down seems to be this: that if plaintiff 
sues for breach of contract for services before the time of 
service expired, he is limited to the damage sustained up to 
the time of trial, although one or two cases in England have 
allowed the plaintiff to recover damages as if he had served 
the whole time. 

Plaintiff claims that he may sue for damages and divide 
his cause of action in the same manner as if he had actually 
served month by month. 

II. The former judgment for the same cause of action is a 
bar to the present action. 

For effect and character of a judgment as a bar, see Doe v. 
Oliver et al., 2 Smith’s L. C., Am. ed. 503, 572, 574; Me- 
Knight v. Taylor, 1 Mo. 282; Edgell v. Sigerson, 26 Mo. 583. 
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III. The plaintiff is really splitting up his demand, and 
bringing several suits for the same cause of action, which is 
erroncous. (Wagner v. Jacoby, 26 Mo. 532.) 


Bay, Judge, delivered the opinion of the court. 


This is a suit upon a contract for hire. The petition states 
that on the 15th of March, 1858, the defendant employed the 
plaintiff as a runner or solicitor for freight and passengers 
from that time until the close of navigation on the Missouri 
river, at the price of $125 per month, payable monthly ; that 
on that day plaintiff entered upon such service and continued 
to serve defendant in that capacity until the 19th of June 
following, when defendant, without cause, discharged him, 
and refused to permit him to perform said contract, which he 
was at all times willing and ready to do, and offered to do. 
The petition further states that the navigation on the Mis- 
souri river did not close until December, 1858, and that there 
is due and owing him $375 for his wages under said contract 
for the months of September, October and November. 

The answer of defendant admits the employment, and at 
the price stated, but denies that it was for any stipulated pe- 
riod of time, but only for such time as defendant might re- 
quire his services; and that defendant had fully paid him for 
his services up to the time of his discharge. 

Defendant sets up as a further defence a former recovery 
for a breach of the same contract. 

The cause was tried by the court sitting as a jury, and upon 
the trial evidence was introduced tending to prove the con- 
tract, as stated in the petition, and that navigation on the Mis- 
souri river did not close until after the Ist of December, 1858. 

The defendant read in evidence the record and proceed- 
ings in a former suit between the same parties and in the 
same court, instituted on the 22d September, 1858, for a 
breach of this identical contract, and in which plaintiff ob- 
tained judgment for the sum of $250, which defendant after- 
wards paid. The petition in this suit is almost a literal copy 
of the petition in that, with this exception, that in the first 




















ee 


a ne ee 











OCTOBER TERM, 1862. 215 








Booge v. Pacific Railroad. 





suit plaintiff claims as damages the wages due him for the 
time intervening between the 1st of July and the 1st of Sep- 
tember, 1858, while in this he seeks to recover for the months 
of September, October and November. 

The plaintiff asked the following instruction, which was re- 
fused: 

“If the defendant employed the plaintiff in March, 1858, 
to serve it at $125 per month, payable monthly, from that 
date until the close of navigation on the Missouri river, and 
plaintiff served according to his contract up to June 19th, 
1858, when defendant discharged him, and if such navigation 
did not close until after December 1st, 1858, and plaintiff 
was willing and ready, and offered to serve defendant as afore- 
said up to December 1st, 1858, then said plaintiff has a right 
to recover his said pay for the whole time up to December 
Ast, 1858, and the fact that he has before sued defendant and 
recovered $230 for his wages for the months of July and Au- 
gust, 1858, is no bar to this action.” 

The court thereupon declared that upon the facts the plain- 
tiff was not entitled to recover. 

In due time the plaintiff filed his motion for a new trial, 
which being overruled, he appeals to this court. 

The only question for our consideration is whether the re- 
covery in the first suit is a bar to the present action. 

It is contended by the appellant that inasmuch as the con- 
tract calls for monthly payments, he has a right to institute 
suit for his wages at the end of each and every month, and 
that a recovery for one month’s services is no bar to a suit 
for services for a subsequent month. ; 

As an abstract proposition this is undoubtedly trne, but it 
is not perceived how it can be made applicable to a case of 
this kind, for this is not a suit for work and labor or services 
performed, but for the breach of a contract, which breach 
consists in wrongfully dismissing the plaintiff before the ter- 
mination of the period for which he was employed, thereby 
preventing him from performing his part of the contract. A 
servant or agent wrongfully dismissed may immediately bring. 
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his action for a breach of the contract in dismissing him ; or 
he may wait till the end of the term for which he was hired, 
and then sue for his entire wages, and in many cases it has 
been contended that he may treat the contract as rescinded 
and sue on a quantum meruit for the work actually performed. 
(Cutter v. Powell, 2 Smith’s Leading Cases, 36.) But he must 
make his election, and if he elects to sue for the breach be- 
fore the termination of the period for which he was hired7, 
and recovers, such recovery will be a bar to any subsequent 
action upon the same contract. In the case at bar the plain- 
tiff elected to sue for a breach of the contract, and brought 
his action on the 22d of September, 1858, and recovered the 
sum of $250; and although this was claimed as wages due 
him from July 1st to September 1st, still it can only be re-” 
garded as damages for tie breach of the contract in wrong- 
_fully discharging him; (Smith on Master and Servant, 97 ; 
1 Parsons on Contracts, 527, note v.;) for it is admitted and 
averred in the petition that he performed no service for the 
defendant after the 19th day of June, the day he was dis- 
charged, and he had been fully paid up to that time. It was 
only upon the assumption that the contract had been violated 
on the part of the defendant that enabled him to recover at 
all for mere constructive service. 

In this view of the case, the recovery in the first suit is a 
bar to the present action, and the court properly refused the 
instruction asked by the plaintiff. 

The judgment will be affirmed. 





——__+o0207——_ 


Tue State or Missourt, Respondent, v. J. G. Worrner, 
Appellant. 


Appeal—Final judgment.—The judgment upon a scire facias upon a recogni. 
zance awarding execution is a final judgment from which an appeal lies. 
Jurisdiction—St. Louis Criminal Court—The St. Louis Criminal Court has 
jurisdiction to issue scire fucias and award execution upon a recognizance 

taken by or returned into said court. 
Scire facias—Parties.—Execution may be awarded against one party to a re- 
cognizance although the other be not summoned. 
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Appeal from St. Louis Criminal Court. 
C. D. Colman, for appellant. 


I. The St. Louis Criminal Court possesses no jurisdiction 
or authority to entertain any proceedings or to determine 
any question in relation to the rights of parties to a for- 
feited recognizance : 

1. The St. Louis Criminal Court has such “ original and 
appellate jurisdiction” as is “vested in the several Circuit 
Courts of this State in criminal cases,’ and in none other. 
(R. C. 1855, p. 1589, § 1.) 

2. The proceedings for the enforcement of the undertak- 
ing of the appellant are, in their nature and character, civil, 
as distinguished from criminal. (See 5 Gil. Ill. 82; R.C. 
1855, p. 1205, § 20, and p. 853, § 1; State v. Hopkins, 30 
Mo. 404-5.) 


S. Voullaire, for respondent. 


I. The St. Louis Criminal Court had power to issue a scire 
facias upon a recognizance in the present case, and had 
power to render judgment upon said scire facias. (R. C. 
1855, p. 1589, § 1, 2, 3 & 12; State v. Ramsey, 23 Mo. 327; 
State v. Randolph, 22 Mo. 467, and authorities therein cited.) 


Bates, Judge, delivered the opinion of the court. 


On the 138th of August, 1859, Henry Schaeffer and the 
defendant Woeruer, before a judge of the St. Louis County 
Court, entered into a recognizance, conditioned for Schaef- 
fer’s appearance before the St. Louis Criminal Court on the 
first day of the next term and from day to day during the 
term, and on the first day of any future term to which the 
cause might be continued, to answer an indictment preferred 
against Schacter for grand larceny, and that he should not 
depart the court without leave thereof. 

r There was then no indictment against Schaeffer, but on 
the 19th of September following an indictment against him 
was returned by the grand jury into the Criminal Court. 
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On the 28th September the recognizance was forfeited, 
and scire facias ordered against Schacffer and Woerner. 
The scire facias was issued on the 8th of October, and 
served on Woerner on the 7th of November, and a return 
was made that Schaeffer was not found. Neither of them 
appeared or pleaded to the scire facias, and on the 13th of 
January, 1860, execution was awarded against Woerner. It 
does not appear that anything further was done as to Schaef- 
fer. On the next day Woerner filed a motion to arrest the 
judgment, for the following reasons: 

1. Because the court has no power to issue a scire facias 
upon a recognizance not taken in this court. 

2. Because the plaintiff in this court has no power under 
the statute creating it, or otherwise, to sue on a recognizance 
by scire facias. 

3. Because this court has no power to render the judg- 
ment which has been entered upon this cause. 

4. Because all the proceedings are irregular, and the 
judgment against this defendant is absolutely null and void. 

The Criminal Court overruled the motion, and Woerner 
appealed to this court. 

We can only review questions made in the court below. 
The defendant having failed to plead to the scire fucias, we 
can ouly look to such questions as arise upon his motion in 
arrest of judgment. Strictly speaking, there is no judgment 
in the case. The recognizance is a debt confessed to the 
State, (which may be avoided upon the conditions stated,) 
and when forfeited is said to be equivalent to a judgment, but 
no execution against the cognizors is awarded until after the 
return of a scire facias; so that, for practical purposes, the 
decision of the court upon the issues made upon the scire 
facias or the confession of its truth, by default or otherwise, 
may be regarded as the final judgment in the case, from 
which an appeal will lie, and to arrest which a motion may 
be made. 

We conceive that there are only two questions arising 
upon this record to be determined. The first is as to the 
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jurisdiction of the St. Louis Criminal Court over the pro- 
ceedings upon forfeited recognizances. The St. Louis Crimi- 
nal Court has “all the original and appellate jurisdiction in 
criminal cases vested in the several Circuit Courts of this 
State.” The scire facias upon a recognizance is in its na- 
ture a civil proceeding, as disting tished from a criminal 
proceeding, but it so grows out of the criminal proceedings, 
and is so necessary to the exercise of the jurisdiction vested 
in the Criminal Court, that we must believe it to be included 
among the powers vested in that court. It cannot be doubted 
that that court may take recognizances, and that recognizan- 
ces taken by other courts or officers must be returned into 
that court; and if it can do nothing of a civil nature in re- 
gard to the prosecution of the rgcognizances, it cannot even 
forfeit them; and as no other court can, all recognizances 
would be as ineffectual as if actually void. The Criminal 
Court had power to issue the scire facias and award execu- 
tion upon it. Secondly, we proceed to inquire whether there 
was any irregularity amounting to error in awarding execu- 
tion against Woerner when there had been no service of the 
scire facias upon Schaeffer, and no further proceedings 
against him. We think that execution may be awarded 
against one, though the other be not summoned. (Bac. Abr. 
tit. Execution, G.; 2 Tidd’s Prac. 1126; Sans v. The People, 
3 Gilman, 827; Crisman v. The People, 8 Gilman, 351, and 
Pasfield v. The People, 3 Gilman, 406; McFarlan ct al. v. 
The People, 15 Ill. 14.) 
Judgment affirmed; Judges Bay and Dryden concur. 


“— 4+20o+ ——— 


Wm. J. THompson AND WIFE, Plaintiffs in Error, v. WM. M. 
Lyon e¢ al., Defendants in Error. 

Ejectmeut—Legal Estate-—In an act’on of ejectment to recover possession of 
land by one claiming only an equitable estate, there can be no recovery if 
the legal estate be outstanding. 

Finding—Review.—Where a party asks for a review of the finding made by 
the court upon a question of fact, in a suit commenced under the Practice 
Act of 1849, he must make a case setting forth tl.e evidence. 
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Error to St. Louis Court of Common Pleas. 


This case was before the court in 20 Mo. 155. After the 
remanding of the cause, the plaintiffs amended their petition, 
setting forth the respective titles of plaintiffs and defendants, 
but asked judgment simply for the possession of the premises, 
thus making the action an ejectment. 

At the close of plaintiff’s case the cause was submitted to 
the court, and, upon the evidence, the court made the fullow- 
ing finding: 

The court finds that on the second day of July, 1829, 
Charles Collins and wife, for the consideration therein men- 
tioned, executed, acknowledged and delivered to Wm. P. 
Foster, the deed, &c., to haye and to hold the above granted, 
bargained, sold and conveyed premises, with the appurtenan- 
ces, unto the said William P. Foster, his heirs and assigns 
forever; in trust, however, for the sole and separate use of 
Virginia W. Wetherell, and no other: Provided, however, 
that it shall and may be lawful to and for the said William 
P. Foster, the trustee a*oresaid, at any time hereafter, upon 
the request of the said Virginia W. Wetherell, to release, as- 
sign and convey the whole or any part of the premises herein 
described to such person or persons as she shall designate or 
appoint, and to such use or uses as she shall or may think fit 
and expedient; and the said Charles Collins and Adeline 
Collins, for themselves, their heirs, executors and adiminis- 
trators, hereby covenant and agree, &. Recorded 5d Au- 
gust, 1829. 

The court further finds, that the said Virginia W. Weth- 
erell mentioned in said deed is one of the plaintiffs, and was 
the daughter of said Wm. P. Foster, and that at the date of 
said deed she was the wife of John Wetherell. The court 
further finds that said John Wetherell died, and that after- 
wards, in the year 1834, the said Virginia W. intermarried 
with the plaintiff, William J. Thompson, and ever since has 
been and now is his wife. 

The court further finds that on the Tth day of June, 1831, 
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the said William P. Foster and Virginia W. Wetherell, for 
the consideration therein mentioned, executed, acknowledged 
and delivered to Russell Hubbard the following deed, to wit: 

“This indenture, made this seventh day of June, in the 
year 1831, between William P. Foster, trustee of Virginia W. 
Wetherell, and Virginia W. Wetherell, of the first part, and 
Russell Hubbard, of the second part, all of the city of St. 
Louis and State of Missouri, witnesseth, that the said William 
P. Foster, trustee, and Virginia W. Wetherell, for and in 
consideration of the sum of $152 53, lawful money in hand 
paid, the receipt whereof is hereby acknowledged, have graunt- 
ed, bargained and sold, and by these presents do grant, bar- 
gain and sell and convey unto the said Russell Hubbard, his 
heirs and assigns, two certain pieces or parcels of land, &c., 
to have and to hold the above granted, bargained, sold and 
conveyed premises, with the appurtenances, unto the said Rus- 
sell Hubbard, his heirs and assigns forever. In testimony 
whereof, the said parties of the first part have hereunto set 
their hands and seals the day and year first above written. 
William P. Foster, [L.s.] Virginia W. Wetherell, [u. s.] 
Signed, sealed and delivered in presence of 

“ We acknowledge the receipt of the above one hundred 
and thirty-two dollars and fifty-three cents. William P. Fos- 
ter. Virginia W. Wetherell. 

“‘ State of Missouri, County of St. Louis, ss.—Be it re- 
membered, that on the day of the date hereof, before the un- 
dersigned, a justice of the peace within and for the county 
aforesaid, personally appeared William P. Foster and Vir- 
ginia W. Wetherell, who are personally known to the said 
justice to be the persons whose names are subscribed to the 
foregoing deed or instrument of writing, as having exe- 
cuted the same, and acknowledged such dced or instrument 
of writing to be their act and deed for the purposes therein 
mentioned. Given under my hand this 8th day of June, 
1831. Jos. Garnier, J. P. (Recorded March 10, 1832.)” 

The court further finds that at the time of the execution 
and delivery of the last mentioned deed, the said Virginia W. 
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Wetherell was an infant somewhere near but not over seven- 
teen years of age. The court further finds that the defend- 
ants by various mesne conveyances obtained and now hold 
all the estate conveyed to said Russell Hubbard by the said 
deed of the 7th of June, 1831; that said defendants hold 
possession and claim title to the premises described in the 
said deeds of Collins and wife and of said Foster and Virginia 
W. under the said deeds; that said premises are the same 
described in the plaintiffs’ amended petition, and that defend- 
ants were in possession of the said premises at the commence- 
ment of this suit. 

Upon the foregoing facts as found the court declares and 
decides as matter of law, that the plaintiffs are neither entitled 
to recover the possession of the premises sued for, nor damages 
for the detention thereof, nor for the rents and profits there- 
of, and that judgment ought to be given for the defendants ; 
the court being of opinion, and deciding, that said deed from 
said Foster and Virginia W. was effectual to pass the legal 
estate in the said premises to the said Russell Hubbard not- 
withstanding the said Virginia W. was a minor at the time 
of its execution, and that said legal estate is now vested in 
the defendants. And the court is further of opinion that the 
plaintiffs cannot recover the possession of said premises from 
the defendants as long as the said legal estate is outstanding 
against them. The court does not find whether or not the 
defendants and those under whom they claim title to the said 
premises had notice at and before the times they received 
their respective conveyances of the said premises, of the fact 
that the said Virginia W. was an infant at the time of the 
execution of said deed to said Russell Hubbard, the court 
considering that fact immaterial as the pleadings in the case 
now stand. 

The plaintiffs filed their motion for review, making their 
case as follows: 

The plaintiffs, in making their case, state, that, besides the 
evidence embodied in the finding of the court, to wit, the 
deed from Collins and wife to Foster, and the deed from Fos- 
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ter and the said Virginia W. to Russell Hubbard, and besides 
the facts found by the court, evidence was given on the part 
of the plaintiffs tending to prove that the consideration money 
paid for the conveyance from Collins and wife to Foster was 
paid out of funds properly belonging to the said Virginia W. ; 
and tending to prove the value of the premises sued for, and 
the monthly value thereof for five years next before the com- 
mencement of this suit and down to the time of trial; and 
tending to prove that the said W. P. Foster died in 1833, 
and that the said Virginia is his daughter; and tending to 
prove that the defendants, and those under whom they claim 
title to the said premises, had notice, at and before the times 
they received their respective conveyances of the said prem- 
ises, of the fact that the said Virginia W. was an infant at the 
time of the execution of the said deed to Russell Hubbard ; 
and tending to prove that the said Virginia did not request, 
but was opposed to, the conveyance of said land to said 
Hubbard. That no testimony was given on the part of the 
defendants. 

At the close of the testimony on the part of the plaintiffs, the 
said plaintiffs by counsel moved the court to decide and de- 
clare the following propositions of law as applicable to the 
case : 

1. The deed from Charles Collins and wife to Wm. P. Fos- 
ter is operative by its terms to convey to the said Foster all 
the title of Charles Collins the grantor in and to the land de- 
scribed therein as granted, bargained and sold, to be held by 
the said Foster, or disposed of by him only as a trustee and 
according to the terms of the deed. 

2. By virtue of the said deed the said Virginia, the cestut 
quse, had a right to take the rents and profits of the estate 
conveyed by said deed, and to possess and use the land. 

3. The deed from Wm. P. Foster and Virginia W. Weth- 
erell to Russell Hubbard, as given in evidence, as a convey- 
ance from the said Foster to the said Hubbard, is inoperative 
to destroy or diminish the right of the said Virginia in and 
to the said land unless jt appear that the said deed was made 
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by said Foster at the request of the said Virginia and accord- 
ing to the terms of the deed of trust from Collins to Foster. 

4, The said Hubbard, and all who claim title through him 
under the said deed from Collins to Foster, are affected with 
notice of the contents and terms of said deed and are bound 
thereby. 

5. The said deed to Hubbard, as a conveyance from said 
Virginia, was not binding upon her if she were an infant when 
it was made, and her right to disaffirm the said deed does not 
depend upon the fact whether or not these defendants, or any 
through whom they claim, had knowledge or notice of her in- 
fancy when or before they acquired title. 

But the court declined to pass upon the said propositions 
of law at that time, and upon a subsequent day the court 
caused to be filed its finding of facts and conclusions of law 
therein as the same is here of record. The plaintiffs pray 
for a review and new trial of the cause, and in support of 
their prayer they respectfully suggest that the finding of the 
facts by the court is insufficient and incomplete, not being 
co-extensive with the allegations of the parties in their plead- 
ings, nor with the testimony as given by the plaintiff. 

And that the conclusion of law drawn from the facts as 
found is erroneous. It is erroneous in several particulars, 
and especially in assuming that the plaintiff cannot in law 
have a right to recover the possession of the land, because the 
legal title to the fee simple is outstanding. 


Edward Bates, for plaintiff in error. 


I. The legal effect of the deed from Collins to Foster (of 
date July, 1829) was to convey the legal title in fee to Vir- 
ginja W. Wetherell, and this by the force of the statute of uses. 

Under this head I remark, that this deed is not a deed of 
bargain and sale in the English sense of that term. It is a 
conveyance per se, and needs no other act of the Legislature 
or the parties to transfer the title from the bargainor to the 
bargainee. Whereas the English deed of bargain and sale is 
not a conveyance, but only a contract to convey, and if sup- 
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ported by a valuable consideration creates a use, which use 
is executed into possession ”’ by force of the statute of uses ; 
and that is the reason why the courts of England, in constru- 
ing such deeds containing an express trust or use, limited the 
title to the bargainee as the holder of the first use, insisting 
that the cestui qui use actually named held only the second 
use, and that the statute executed the first use and not the 
second. (2 Bl. Com. 338.) 

With us there is no such thing as a deed of bargain and 
sale, as contra-distinguished from feoffment. Our land “lies 
in grant,” not livery. The recording of the deed has long 
ago taken the place of livery of seisin. (Perry v. Price, 1 
Mo. 553.) 

I am aware of the case of Guest v. Farley, 19 Mo. 147. 
That in reality was not a decision by the court ; that the deed 
there in question was a deed of bargain and sale, (for that 
seemed to be assumed all round, ) but that, being such a deed, 
the statute executed only the first and not the second use. 

But, second, if it be really a deed of bargain and sale, still 
Virginia, the cestui que trust, has as perfect a right to the 
possession and use of the land as the trustee had to the dry 
title in fee. (Co. Litt. 272, b.; Thomas Co. 570.) 

The right fo possess in Virginia is consistent with the title 
vested in her father. Her right of possession is as good as 
his right to the barren fee, and is of the same nature, being 
created by the same deed. 

If the deed had said in terms that Virginia should have the 
possession, there could be no doubt, I think, of her legal right; 
and if without the terms the legal effect of the deed is to give 
her the possession, the result is the same. 

The words ¢itle und entitled are relative, and apply as well 
to the possession as to the fee. In the 4 Mo. R. 106, Bryan 
v. Wear et al., the court determined that the deed of a hus- 
band is good to convey the possession of the wife’s land during 
their joint lives. 

And in 3 Mo. R. 239, Cook v. Johnson, the court says that 
the plaintiff’s legal title will avail him nothing against his 
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covenant for quiet enjoyment, and this in an action of eject- 
ment; and this seems fully supported in 4 Burr R. 2208, 
Right v. Proctor. So much for the deed from Collins to 
Foster. 

II. The deed from Foster and Wetherell to Hubbard (date 
June 7, 1831) did not operate to divest Virginia Wetherell of 
any of the rights vested in her by the deed from Collins to 
Foster, and 

1. As a conveyance from Foster to Hubbard it is inopera- 
tive as a transfer of even the dry title, because by the terms 
of the deed Foster had no right to use or enjoy the land, 
but only the naked power to hold it for a specified purpose, 
and to convey it in a specified manner as might be directed 
by a person named in the deed. 

His power to convey was a naked power not coupled with 
any interest, and therefore must be strictly pursued. 

Any attempt to convey as a full owner would be inopera- 
tive and void. (See Dougal v. Foye, 3 Mo. R.) 

And all who purchase from him are affected with notice of 
his title and the limitations upon his power to sell, and must 
see at their peril that he conforms to the terms of his power. 
(White v. Watkins et al., 25 Mo. 425-429.) 

2. As a conveyance from Virginia W. Wetherell it was 
equally inoperative from the beginning, unless indeed it be 
admitted that the full title was vested in her by the statute 
of uses, because by the terms of the deed the conveyance 
was to be made, not by her, but by Foster alone, as she might 
request. 

But supposing it not void, it was voidable by reason of her 
infancy ; and she has avoided it, and her right to do so is a 
simple, absolute, arbitrary right. (See Peterson v. Laik, 24 
Mo. 541.) 

III. As to the form of the action—it is not ejectment, 
technically, nor a chancery suit, technically, and need not be 
either. Our statute has abolished the names of actions, and 
now we can only judge of and class them by the matter con- 
tained in the petitions. If the facts stated and proven show 
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the plaintiffs entitled to possession and damages, or either, at 
law, then it is a good suit at law. If in equity, then it isa 
good suit in equity. 

But, even in ejectment proper, it is a great mistake to sup- 
pose that the plaintiff must have a legal title to the fec, or 
even to the feehold. All he needs is the right to enter—the 
right to possess. A naked possession is sufficient against a 
wrongdoer. 


Shepley, for defendants in error. 


The defendants (respondents) submit the following points : 

I. The only facts in evidence, as presented by the record, 
are those set forth in the finding of the court. If there 
was any other evidence it was not preserved. (Act 1849, 
p- 90.) 

Il. The amended petition, in its structure and prayer for 
judgment, goes upon the idea that the plaintiffs are entitled 
to the possession of the land, and for damages for five years 
from the commencement of the suit, and is, in effect, an eject- 
ment suit; and the court, upon the petition and the facts as 
presented by the record, could make no other decision than 
the one it did make, for, 

1. No other relief is prayed for in the amended petition 
than a judgment for possession and for damages, and they 
are confined to that relief and can get no other. (Pensen- 
neau v. Pensenneau, 22 Mo. 27.) 

2. If the legal title is in defendants, as the court decided 
when the case was formerly in this court, then, no matter 
what the evidence might be, the court could not take it from 
us, because there is no such relief asked, but another and 
altogether different one. 

3. The deed does not give any right to possesion to Vir- 
ginia W. Wetherell. The deed conveys the legal title to W. 
P. Foster, and by law the-right to the possession follows the 
legal title. 

4, No offer is made to pay back the money, the considera- 
tion of the deed. (Vallé v. Fleming, 29 Mo. 162.) 
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Under the petition these facts are no answer to the plead- 
ings and the case made in the petition. 

III. Upon the case, as presented here, the finding of the 
court is in all respects correct. If it were not so, then the 
plaintiffs could have shown it by setting out the evidence in 
acase made. But, as they did not do so, for wise reasons of 
their own, they cannot now say that there is any defect in 
the finding. 

IV. The statute did not execute the use, and the legal title 
was, by the deed of Collins and wife, in Foster, the trustee. 
Guest v. Farley, 19 Mo. 147, and this case in 20 Mo. 155, 
where it is fully held. The cases are numerous and all one 
way. 

V. The effect of the deed was to vest in Foster an estate, 
which, at the request of Virginia W. Wetherell, he could 
convey, whether she was under age or not. 


Bay, Judge, delivered the opinion of the court. 


This cause has been in this court before, and will be found 
reported in 20 Mo, 155. 

It was then held that an infant could not execute a power 
of appointment coupled with an interest, but if it appeared 
from the facts of the case that the defendants were purchasers 
for a valuable consideration without notice, they would be 
protected in their possession against the claim of the plaintiffs. 
That if Virginia Wetherell, who had nothing but an equity 
in the disputed premises, by her conduct was the means of 
passing that equity to a purchaser for a valuable considera- 
tion, without notice, she would not be permitted to avail her- 
self of her infancy. The judgment was reversed and the 
cause remanded, with leave to amend the answer. 

The complainants then amended their bill, omitting the 
prayer to set aside the deed from Foster and Virginia Weth- 
erell, and leaving the bill with a»simple prayer for a judg- 
ment for possession, with damages. 

The defendants, in their answer to the amended petition, 
assert that they were purchasers for a valuable consideration, 
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and without any knowledge or notice of any disability on the 
part of said Virginia Wetherell, or that she had asserted any 
pretence of title to said premises, and deny that Hubbard or 
any other subsequent purchaser had any notice or knowledge 
of any such disability. The court found for the defendants, 
and made a special finding of the facts, as required by the 
code of 1849, under which the suit was brought, together 
with the conclusions of law upon the facts. Exception was 
taken to the decision of the court, and a motion for review 
filed, which was overruled. The propriety of the action of 
the court in overruling the motion for a review, so far as it 
applied to the evidence, cannot now be considered by us, in- 
asmuch as no case was made containing the evidence as 
required by the code, nor does the record show all the evi- 
dence given upon the trial. 

Upon the facts as found by the court, the court declared 
and decided as matter of law that the plaintiffs were not en- 
titled to recover possession of the premises nor damages for 
the detention thereof, nor for the rents and profits thereof, 
and that judgment ought to be given for the defendants, 
the court being of opinion and deciding that said deed 
from Foster and Virginia Wetherell was effectual to pass 
the legal estate in the premises to Russell Hubbard, not- 
withstanding the said Virginia was a minor at the time of 
the execution of the deed, and that the legal estate is now 
vested in the defendants, and that the plaintiffs cannot re- 
cover the possession from the defendants as long as the legal 
estate is outstanding against them. The court made no 
finding with reference to notice, not considering it material 
under the pleadings as amended. 

As before stated, the amended Dill contains no prayer to 
set aside or declare invalid the deed from Foster and Virginia 
to Hubbard, but simply prays for possession of the premises, 
and in that respect partakes of the character of an action of 
ejectment; no other relief was asked. As stated by this 
court when the cause was here before, Virginia Wetherell 
had nothing but an equity in the disputed premises, and as 
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the bill does not ask the enforcement of any equitable right, 
and as the legal title is outstanding, we do not perceive upon 
what ground she can maintain an action to obtain possession 
of the premises. As the cause was presented to the court be- 
low, the finding could not have been otherwise. 

Judge Dryden concurring, the judgment will be affirmed; 
Judge Bates not sitting. 


——__+&0e+__ —_. 


Morris RosenHeEIM et al., Respondents, v. THe America Iv- 
SURANCE Company, Appellant. 


Evidence—Objections.—Where objections are made at the trial to the admis- 
sion of evidence, the reasons for the objection must be stated. 

Evidence—Opinion.—-The opinions of witnesses, although experts, are not ad- 
missible unless questions of science or skillare involved. In all other cases 
the facts must be stated for the jury to pass upon their effect. 

Insurance—Concealment.—It is the duty of the assured, applying for insur- 
ance, to state all the facts known to him material to the risk. Whether 
the facts known to, but not stated by, the assured were material to the risk, 
is a question of fact for the jury. 

Insurance—Seaworthiness.—The question whether or not a vessel was seawor- 
thy at the time of issuing the policy, is a question of fact to be submitted 
to the jury; if the facts are admitted or found by the jury, the court will 
then pass upon it as a question of law. 


Appeal from St. Louis Court of Common Pleas. 


The facts are sufficiently stated in the opinion of the court. 
The instructions given and refused were as follows: 

By the court, of its own motion: 

“The court instructs the jury that, if the grounding of the 
steamer Belfast was a fact that would have tended to influ- 
ence the defendant’s estimate of the character and degree of 
the risk it was about to assume; that is, if it was a fact the 
knowledge of which would naturally and directly have tended 
either to prevent the defendant from taking the risk, or to in- 
duce it to charge a higher rate of premium for taking it, then 
the fact of the steamer grounding was material to the risk ; and 
if it was known to either of the plaintiffs at the time of their 
application for insurance on the goods in question, and not 
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known to the defendant, then it was the duty of the plaintiffs, 
at the time they made their said application, to communicate 
the fact to the defendant or its agent, and if they failed to do 
so they cannot recover in this suit. If, however, the fact of 
the steamer grounding was not material to the risk, as above 
explained, the plaintiffs might without prejudice to their 
rights remain silent about it, although it was unknown to the 
defendant, unless perchance they acted in bad faith; for, if 
they remained silent or failed to communicate the fact to the 
defendant with the intent to commit a fraud on the defend- 
ant, their insurance is void, whether the fact was material or 
not. The burthen of proving the facts that will avoid the 
plaintiffs’ insurance, according to the foregving instructions, 
rests upon the defendant. 

“The jury will disregard the testimony given by Captain 
Smith concerning the capacity and experience of Captain 
Bowen and the mate, Alexander Gower, and will consider the 
case in the same way as if Captain Smith had not testified 
on that subject.” 

Defendant’s instructions given : 

“Tf the jury believe from the evidence that at the time of 
the application for insurance on the goods, the boat on which 
the goods were being transported was at the time in an un- 
sound or unseaworthy condition, and so known to be to plain- 
tiffs, or either of them, then the plaintiffs cannot recover in 
this action. | 

“If the jury believe from the evidence that at the time of 
the application for insurance on the goods, the boat on which 
the goods were being transported was in an unsound or un- 
seaworthy condition, then the plaintiffs cannot recover.” 

Defendant’s instructions refused : 

“If the jury believe from the evidence that at the time of 
the application for insurance on the goods, a portion of the 
cargo had been thrown overboard and jettisoned, and that 
such throwing over was known to the plaintiffs, or either of 
them, then they will find for the defendant. 

“If the jury believe from the evidence that at the time of 
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the application for insurance on the goods, the said goods 
were damaged by a peril of the river already incurred, or in 
immediate danger of damage from such peril incurred, or 
that the boat on which such goods were in course of trans- 
portation was then unsound or unscaworthy, and so known 
to be to plaintiffs, or either of them, then the plaintiffs can- 
not recover.” 


Krum and Harding, for appellant. 


I. The theory upon which the court placed the case before 
the jury is erroneous. The court left it for the jury to de- 
termine whether or not the stranding of the Belfast, the jet- 
tison of a part of her cargo, the falling of the river, and the 
ineffectual attempts made to relieve the boat during the time 
plaintiff Collins remained on her after her stranding, were 
facts material to be communicated to the company. 

We maintain that the facts were necessarily material, and 
that the court should have instructed the jury, that if they 
believed those to be the facts from the evidence, the plaintiff 
could not recover. We are aware that, generally, it is proper 
to leave the question of the materiality of facts concealed, 
and the question of seaworthiness, to the jury; but when- 
ever, from the nature of the facts, it is apparent that they 
must be material, the court should act upon the hypothesis 
that they are. In Burritt v. Saratoga Insurance Co., 5 
Hill, 188, the court (p. 192) seems to recognize this doc- 
trine. 





Unseaworthiness is presumed as a matter of law under cer- 
tain circumstances. (2 Johns. 124; 3 Johns. Ca. 76; 2 
Bay, 503; 2 McCord, 336; 20 Ohio, 211.) 

So the courts have declared that intelligence of a certain 
class received by the assured in time to have been communi- 
cated to the insurer before the issuing of the policy, should 
have been made known to the latter, and that a failure to do 
so avoided the policy. (2 Caines, 224, and same case, 1 J. 
R. 150; Harper, 235; 26 Penn. State Rep., 2 Casey, 192; 
1 W. Black, 463.) 
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II. The court below erred in its admission and exclusion 
of testimony. 


F. C. Sharp and Wm. N. Grover, for respondents. 


I. The objection made by defendants to portions of the depo- 
sitions of Wood and Church were general objections, without 
any specific statement of the grounds of objections. The over- 
ruling of general objections will not be reviewed in this court. 
(Field v. Hunter, 8 Mo. 131; Frost v. Prior, T Mo. 316; 
Dickey v. Malachi, 6 Mo. 186; Dozier v. Jermain, 30 Mo. 220.) 

II. The testimony excluded, on motion of plaintiff, was 
excluded for good and sufficient reasons appearing upon the 
record, because of the leading character of the questions or 
of the incompetency or irrelevancy of the answers. 

Persons of skill are allowed to give their opinions in evi- 
dence only in cases where, from the nature of the subject, 
facts disconnected from such opinions cannot be so presented 
to a jury as to enable them to pass upon the question with 
the requisite knowledge and judgment. (1 Greenl. Ev. § 
441, and note 4; Jefferson Ins. Co. v. Cotheal, 7 Wend. 72; 
Campbell v. Rickard, 5 Barn. & Ad. 840; Westbury v. Ab- 
erdeen, 2 Mees. & Wel. 267; Rawlings v. Desbrough, 2 
Moody & Rol. 329.) 

III. Whether or not the grounding of the Belfast at the 
time of the insurance was a material fact, was a question for 
the jury. The question was properly presented to the jury 
and passed upon. (See authorities cited above. ) 


DrybeEn, Judge, delivered the opinion of the court. 


This was an action on a marine policy of insurance. By 
the terms of the contract the defendant [appellant] was to 
insure the goods of the plaintiffs, shipped, or to be shipped, 
from New Orleans to St. Louis on good steamboats, the 
shipments being reported to the defendant and endorsed on 
the policy. The defendant relied upon two grounds of 
defence : 


1. That, at the time of application for the insurance, the 
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plaintiffs concealed from the defendant facts material to the 
risk ; and, 

2. That at the time of the application the steamboat on 
which the shipment was made was unseaworthy. 

A trial was had, resulting in a verdict and judgment for 
the plaintiffs, and the Common Pleas refusing to set the ver- 
dict aside, the defendant lias appealed to this court. The 
evidence on the trial disclosed the following facts: 

On the 13th of March, 1857, Collins, one of the plaintiffs, 
shipped, at the port of New Orleans, on the steamer Belfast, 
bound for Memphis, a stock of goods of the plaintiffs, des- 
tined for St. Louis. On the same day the Belfast set out on 
her voyage, Collins being a passenger. 

On the 17th of March, one hundred and fifty miles below 
Memphis, the boat ran aground; and still remaining so on 
the 18th, Collins and most of the other passengers took pas- 
sage on the Kennett for Memphis, where they arrived on the 
19th, when Collins sent the following telegram to his partner 
in St. Louis: 


“ Memphis, March 19, 1857.—To Rosenheim & Collins: 
Insure seven thousand dollars from New Orleans to Memphis. 
Martin Collins.” 


The dispatch was received by Rosenheim the same day, 
and he immediately went to the office of the defendant and 
had the following endorsement made on the policy, viz: 


“ March 19th.—From New Orleans to Memphis. Mdze.— 
amount $7,000. Rate 3—premium $35.” 

So far as appears from the evidence, both Rosenheim and 
the defendant were ignorant of the grounding of the boat. 

Before Collins left, the officers of the Belfast caused a part 
of the cargo—railroad iron, not being the property of the 
plaintiffs—to be thrown overboard. Collins knew this fact. 
At the time the boat grounded the river was falling rapidly. 
A day or two after the Kennett passed up, the Belfast, still 
aground, was discovered leaking. Afterwards that part of 
her cargo not lost was reshipped and the boat became a 
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wreck. The plaintiffs’ goods became damaged, resulting 
from the grounding of the Belfast. 

In the depositions of the captain, clerk and mate of the 
Belfast, read by the plaintiffs, they severally stated that at the 
time the Kennett left no damage to the Belfast or her cargo 
was apprehended by either the officers or crew. To these 
statements the defendant objected, but the objection was 
overruled and exception was taken. 

The defendant then offered to read from the deposition of 
Captain Bowen, of the Kennett, an experienced river man, 
so much of it as expressed the opinion of the witness as to 
the degree of danger the Belfast was in when passed by the 
Kennett on the 18th. The plaintiffs objected to the compe- 
tency of the evidence, and the objection was sustained, and 
the defendant excepted. 

The court, of its own motion, instructed the jury on the 
question of the concealment of material facts, and, on motion 
of the defendant, gave two instructions on the question of 
unseaworthiness, but refused two other instructions asked by 
the defendant, and the defendant excepted. 

The questions presented by the record for our considera- 
tion concern the admission and rejection of testimony and 
the giving and refusal of instructions. 

1. As to the testimony objected to of the officers of the 
Belfast: The objection urged in this court for its rejection is, 
that the evidence is not the statement of any fact, but the 
expression of the opinion of the witnesses, and therefore in- 
competent. Neither this nor any other specific ground of 
objection was stated at the trial, and we will therefore not 
stop to inquire whether the evidence is subject to the objec- 
tion or not. When a party seriously objects to the evidence 
offered by his adversary, common fairness requires him to dis- 
close the ground for its exclusion at the time it is offered, 
and if he fail to do so he cannot complain that the disclosure 
in the appellate court will be unavailing. 

2. As to the testimony of Captain Bowen, which was ex- 
cluded: The defendant endeavored to show that the Belfast, 
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at the time Collins left her, was in imminent danger of break- 
ing in two, and becoming, with her cargo, a total loss, and for 
this purpose, instead of laying before the jury the facts from 
which they could find the existence of such peril, the defend- 
ant sought to establish it by the opinion of a witness of ex- 
perience in the navigation of the river. 

It does not appear that any question of science or skill was 
involved in the case; no question which a jury of practical 
men could not solve by a view of the facts themselves, un- 
aided by the opinions of experts. The evidence was, there- 
fore, incompetent and properly rejected. 

3. It is the duty of the assured, when he makes applica- 
tion for insurance, to disclose to the underwriter every fact 
within his knowledge, which, if known to the insurer, would 
naturally cause the latter either to charge a higher rate of 
premium or to refuse the risk altogether; and if he fail to 
make such disclosure, it will avoid the policy. 

In every case, the question whether the fact concealed is 
such as would thus influence the conduct of the underwriter, 
if known to him, is a question for the jury, and not for the 
court, to determine. In the case under consideration, the 
defendant insists the grounding of the vessel was a material 
fact known to the plaintiffs and not known to the defendant. 
That the fact was known to the plaintiffs and unknown to the 
defendant was scarcely controverted ; but its materiality— 
that is, whether, if the grounding had been known to the de- 
fendant, it would have caused it to decline the risk, or to 
charge a higher rate of premium—was contested. The court, 
in the instruction given of its own motion to the jury, ex- 
pressed the law, as applicable to this branch of the defence, 
with great precision and clearness; and the jury having 
found the issue for the plaintiifs, we have no sufficient war- 
rant for disturbing the finding. 

4, In every contract of marine insurance it is said there is 
an implied warranty, on the part of the assured, of the sea- 
worthiness, at the time of the risk, of the vessel insured, or 
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on which the thing insured is to be transported, which, if 
broken, avoids the policy. 

It was argued at the bar with great force by the learned 
counsel of the defendant, that, at ‘the time the insurance 
was effected in this case, the boat upon which the goods were 
being transported being hard aground and powerless to re- 
lieve herself by any means at her command, she was unsea- 
worthy, and that it was the duty of the court to declare her 
unseaworthy as a matter of law. It may be true, as argued, 
that if the vessel was in the condition supposed, she was un- 
seaworthy, and that if the facts were agreed or so found, the 
court would, as a matter of law, declare her unseaworthy ; 
but it seems to have been forgotten that the very question in 
dispute was as to the condition of the boat, a question of fact 
which must, in the nature of things, be settled before the 
judgment of the law can be pronounced. Unseaworthiness, 
like the materiality of a fact concealed, is a question of fact 
for the jury. The two instructions given to the jury at the 
instance of the defendant, sustain this view, and in this re- 
spect are tenable. They are, however, both objectionable in 
omitting to inform the jury what facts would constitute un- 
seaworthiness ; but, as they were given as asked by the de- 
fendant, (and of course no exception,) and as the defect was 
to the prejudice of the plaintiffs and not the defendant, there 
is no ground of complaint. 

The court properly refused the two remaining instructions 
asked by the defendant. The first assumes that the throw- 
ing overboard of a part of the cargo, if known to the plain- 
tiffs, would avoid the policy without regard to the question 
whether the vessel or cargo was in danger, or whether the 
jettisoning was successful, or whether the defendant had no- 
tice. The second was no better. Both were manifestly 
wrong. 

Let the judgment of the court below be affirmed; the 
other judges concur. 
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Epwarp Gray, Respondent, v. ANDREW J. Hester, Appellant. 


Conveyance—Bankruptcy.—The deed of an assignee, conveying the lands of 
the bankrupt, must recite the decree in bankruptcy and the order appoint- 
ing the assignee. The right of the assignee to convey depended upon the 
act of Congress, and he must convey in the manner prescribed by the act, 
or the conveyance will be void. 

New Trial.—The party, by failing to file his motion for a new trial, does not 
waive the exceptions taken and preserved at the trial. 


Appeal from St. Louis Land Court. 


Gray brought ejectment at the October term, 1858, of the 
St. Louis Land Court, against Heslep for an undivided fourth 
of a parcel of land in the city of St. Louis, eighty feet eight 
inches on Clay street and extending to the river, and bounded 
north by Montgomery street. Afterwards (May, 1859) plain- 
tiff filed his amended petition, in which he declared for one 
undivided fourth of ‘lot 15 of North St. Louis, as laid out 
by Wright, Chambers and Christy, being 80 feet 8 inches 
front on Front street, running back eastwardly of the same 
width to the Mississippi river ; and bounded north by Mont- 
gomery street, east by said river, west by Front street, and 
south by a line parallel with Montgomery street, and distant 
from it 80 feet and 8 inches.” 

It appeared that Jos. Heslep (the ancestor of appellant) ac- 
quired said lot No. 15, and dying, the same vested by inher- 
itance in his children, of whom was Clinton, a son, and enti- 
tled to one-fourth ; that said Clinton became a bankrupt in 
the State of Tennessee, and his estate vested in Wm. T. 
Haskell, the general assignee appointed by the District Court. 
The record showeda judgment declaring Heslep a bankrupt, 
and ordering his estate to be taken in charge by W. T. Has- 
kell, the general assignee theretofore appointed by the order 
of the court. 

The deed of the assignee to H. W. McCorry was as follows: 

“This indenture, made this 50th day of January, 1846, 
between William T. Haskell, of Madison county, Tennessee, 
general assignee in bankruptcy for the district of West 
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Tennessee, of the one part, and Henry W. McCorry, of the 
other part, witnesseth, that whereas, in a certain cause here- 
tofore prosecuted in the District Court of the United States 
for the district of West Tennessee, entitled Clinton Heslep 
against his creditors in bankruptcy, such proceedings were 
had, that on the 10th day of October, 1842, it was ordered, 
adjudged and decreed by said court as follows, to wit: Dis- 
trict Court of the United States for the district of West Ten- 
nessee, ss. Clinton Heslep, of Perry county, Tennessee, hav- 
ing, on the 18th day of May, 1842, filed his petition, duly 
verified, praying to be declared a bankrupt, and it appearing 
that due publication has been made of notice to all persons 
interested to appear in court this day and show cause against 
such petition, and the court being now moved to grant the 
prayer of said petition, and no cause being shown to the con- 
trary, and the petition and proofs having been seen and con- 
sidered by the court, and being found in conformity with the 
requirements of the act of Congress, it is therefore ordered 
and decreed by the court that the said Clinton Heslep be and 
is hereby declared and decreed a bankrupt, pursuant to said 
act of Congress, entitled ‘ An act to establish a uniform sys- 
tem of bankruptcy throughout the United States,’ passed 
August 19, 1841; by virtue of which decree, and as part of 
the estate of the said Clinton Heslep, the title to the follow- 
ing described real estate, situate and lying in the county of 
St. Louis, State of Missouri, became vested in the said W. 
T. Haskell, as assignee in bankruptcy aforesaid, to wit: 
all the right, title and interest of Clinton Heslep in and to 
lot No. 15, in North St. Louis, lying at the corner of Mont- 
gomery street and an eighty-feet oblique street; for a more 
particular description see deed to Joseph Heslep from Wm. 
Christy and Martha his wife, Wm. Chambers, by Thos. H. 
Benton his attorney, and Thos. Wright, recorded in the re- 
corder’s office of St. Louis county, Mo., in book G, p. 416. 
And whereas, afterwards, to wit, on the 80th day of January, 
1844, upon the petition of the said Wm. T. Haskell, assignee 
as aforesaid, it was ordered and decreed by the said court 
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that he proceed, after having given forty days’ notice of the 
time and place, to expose to sale, to the highest bidder for 
cash, the tract of land aforesaid, at Jackson, Tennessee, in 
the county of Madison. And whereas, afterwards, to wit, on 
the 16th day of March, 1844, the said Wm. T. Haskell, as- 
signee as aforesaid, in pursuance of the authority so vested 
in him, and after having advertised the time and place as re- 
quired by the said order of said court, did expose to sale to 
the highest bidder for cash all the right, title and interest of 
the said Clinton Heslep in and to the said tract or parcel of 
land, at Jackson, Tennessee, in the county of Madison afore- 
said, when and where the same was fairly struck off to Henry 


W. McCorry at and for the sum of fifty-four dollars, he being | 


the highest and best bidder therefor at that price. Now, 
therefore, this indenture witnesseth, that the said Wm. T. 
Haskell, assignee in bankruptcy as aforesaid, for and in con- 
sideration of the premises and of the said sum of fifty-four 
dollars, to him in hand paid by the said Henry W. McCorry, 
the receipt whereof is hereby acknowledged, has given, 
granted, bargained and sold, and doth by these presents give, 
grant, bargain and sell, alien, convey and confirm unto the 
said Henry W. McCorry the tract or parcel of land herein- 
before mentioned and described. ‘To have and to hold the 
same,” &c. 

McCorry brought suit in partition to the October term, 
1855, against appellant and his sister, Caroline 8. Stone. 
Upon the 11th April, 1857, this suit was dismissed, upon mo- 
tion of defendants, and judgment rendered against the plain- 
tiff, McCorry, for costs. Upon this judgment an execution 
issued, dated March 16, 1858, and the interest of McCorry 
in the land sued for was levied upon and sold by the sheriff, 
and a deed made to the plaintiff. 

The deed recited, “ whereas, on April 11, 1858, a judg- 
ment in favor of Andrew J. Heslep, and against Henry W. 
McCorry, was recovered for $44,” ¢c. The judgment was 
entered April 11, 1857, in favor of A. J. Heslep and Caroline 
S. Stone, for costs. 
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The defendant was in possession, excluding Gray as co-ten- 
ant, and claiming title absolutely. 

The defendant asked, among other instructions refused, 
the following: 

2. The deed of Haskell to McCorry and the record of the 
proceedings in bankruptcy do not show that said Haskell 
was appointed assignee in bankruptcy, and there being no 
evidence of any such appointment, plaintiff cannot recover 
in this action. 

3. The sheriff’s deed read in evidence by plaintiff to himself 
is inoperative to convey any title to the plaintiff. 

Verdict and judgment for the plaintiff. No motion for 
new trial was filed. Defendant appealed. 


L. G. Picot, C. Gibson, and R. M. Field, for appellant. 


I. The sheriff’s deed should have been excluded for its 
irregularities. (Tanner v. Stine, 18 Mo. 580.) 

II. The deed of the assignee in bankruptcy did not convey 
the title. (5 U.S. Stat. 448, § 15, Act Aug. 19, 1841.) It 
does not contain a copy of the order appointing the assignee. 
He acted under a power and had no estate. (1 Pres. on Ab- 
stracts, 175, 289; Clark v. Courtenay, 5 Pet. 819; Denning 
v. Smith, 3 John. 344; Geter v. Commissioners, 1 Bay, 854.) 

The officer acting under a power conferred by statute, 
must follow the statute. (Parrington v. Loring, 7 Mass. 388 ; 
Wilson v. Loring, 7 Mass. 392; Davis v. Maynard, 9 Mass. 
242; Wellington v. Gale, 13 Mass. 483; Williams v. Avery, 
14 Mass. 20; Tanner v. Stine, 18 Mo. 580.) 

Osborn v. Baxter, 4 Cushing, 406: “A sale of a bank- 
rupt’s real estate under an order of the Court of the United 
States, in which no time or place is fixed by the court, is 
irregular and void.” 

The bankrupt act enacts that all sales, &c., “shall be 
made at such times and in such manner as shall be ordered 
and appointed by the court.” (5 U.S. Stat. 447, § 9.) 

The order of the court in Tennessee is simply “ that the 
assignee proceed to sell the property aforesaid upon giving 
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legal notice of the time and place of sale.” (Warren, v. 
Hemstead, 33 Maine, 256; Cleaveland v. Boerum, 27 Barb. 
8. C. 252.) 


A. Todd, for respondent. 


I. The record does not show any motion for a new trial. 
For this reason this court will not examine into alleged er- 
rors of the court below. (Benoist v. Powell, 7 Mo. 224; 
Higgins v. Breen, 9 Mo. 497 ; Watson v. Pierce, 11 Mo. 358 ; 
Rhodes v. White, 11 Mo. 623, with reasons.) 

A motion is no part of the record. (U.S. v. Gamble, 10 
Mo. 457; Christy v. Myers, 21 Mo. 112; Loudon v. King, 22 
Mo. 336.) 

II. The variances in the sheriff’s deed are merely clerical, 
and are corrected in the execution and advertisement refer- 
red to by the deed and made parts of it. (Jackson v. Streeter, 
5 Cow. 529; Jackson v. Witherell, 8 Cow. 182; 8 Ohio, 128; 
10 Ohio, 453; 1 Ired. 538; 4 Black. 263.) 

As to judgment and executions for costs, see § 1, p. 440, 
§ 6, p. 442, § 18, p. 444, § 21, p. 445, § 32, p. 448, of vol. 1 
R. C. 1855; 2 Mo. 149; Evans v. Hays, under § 1, p. 225, 
R. C. 1825.) 

III. The deed of Haskell to McCorry does recite a copy of 
the decree in bankruptcy, and does recite the fact of his being 
assignee. The bankrupt act does not require a recital of a 
copy of his appointment as assignee. 

As well might it be said that a bankrupt could not prove 
his discharge by the record, because § 4, p. 444, of vol. 5 U.S. 
Stat. provides that the certificate thereof shall be proof. 

Clinton Haskell’s right to this property was absolutely 
vested in Haskell, and with equal power in him to sell. See 
sec. 3 of bankrupt act, p. 453. An ordinary conveyance 
would be effectual for conveying the title; and to make it 
valid against all comers, and all technical objections, it would 
be sufficient to show “ aliunde” the facts directed to be re- 


cited in the deed. 
His acknowledgment of the deed was by the officer and in 
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the manner provided for by our laws. The officer was a 
clerk of acourt of record, and his certificate had its seal. CR. 
C. 1845, p. 221, § 17; p. 222, § 19 & 20.) 

He certifies to his personal knowledge of the grantor. 
This is a substantial compliance. (Alexander v. Morris, 9 
Mo. pp. 525 to 527; Thomas v. Meier, 18 Mo. 578.) 


Bates, Judge, delivered the opinion of the court. 


The first point made is that the appellant has, by failing to 
file a motion for a new trial, waived all exceptions taken at 
the trial. 

This was the practice prior to the passage of the act of 
1849, but that act introduced a different practice. (Fine v. 
Rogers, 15 Mo. 315; Wagner v. Jacoby, 26 Mo. 530; Prince 
v. Cole, 28 Mo. 486.) The act of 1855 does not change that 
of 1849 in any particular which would authorize us to return 
to the old practice. 

The action was ejectment, in which the plaintiff got judg- 
ment. 

The plaintiff claimed under one Clinton Heslep, and to 
show his title gave in evidence a deed from the assignee in 
bankruptcy of Clinton Heslep to one McCorry. The defend- 
ant objected to the deed, which purported to have been made 
by William T. Haskell, “‘ general assignee in bankruptcy for 
the district of West Tennessee.” It contained no recital of 
the appointment of Haskell as assignee, either by a copy of 
the appointment or by a direct averment that he had been 
appointed. No other evidence was given of the appointment 
of Haskell as such assignee. The 15th section of the bank- 
rupt law, (5 Statutes at Large, 448,) provides “ that a copy of 
any decree of baukruptcy and the appointment of assignees, 
as directed by the third section of this act, shall be recited in 
every deed of lands belonging to the bankrupt sold by and 
conveyed by any assignees under and by virtue of this act.” 

This deed, not containing such recital, and there being no 
other evidence of the appointment, is invalid. (Warren v. 
Hemstead, 383 Maine, 256.) The assignee’s right to convey 
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: 
depended entirely upon the act of Congress which gave him 
the power, and he was bound to convey in the manner pre- 
scribed by the act, or else his conveyance was a nullity. 
There are other objections to the deed which appear to 
have been well taken, but they are not considered, because 
this is fatal. 

The deed should have been rejected. 

The rejection of that deed breaks the plaintiff’s claim of 
title, and shows him without any right of recovery. The 
sheriff’s deed is also fatally defective. Other questions made 
in the case are therefore not considered. 

Judgment reversed; the other judges concur. * 


— +26 o+—— 


Wituram Hacoop, Executor or Cuarwes §. Skinner, Appel- 
lant, v. JAMES Hurron, MARSHAL OF THE City OF LAGRANGE, 
AND THE City OF LAGRANGE, Respondents. 


Pleading —Amendment.—An amended petition must set out all the facts suffi- 
cient to constitute a cause of action. 

Corporations, Municipal—Power.—The Legislature had power to authorize 
the City of Lagrange to expend money upon improvements or roads outside 
of the limits of the city. 


Error to Lewis Circuit Court. 


The first section of the sixth article of the charter of the city 
of Lagrange, approved February 24, 1853, (Acts of 1852-3, 
p. 225,) provides, that ‘upon the petition of a majority of the 
resident tax-payers on real estate within the corporate limits 
of the city, for that purpose, the city may levy and collect a 
special tax of not exceeding one per cent. per annum on such 
real estate, to be appropriated to the subscription and pay- 
ment for the improvement of roads leading into the city, and 
promoting the trade and commerce thereof.” 

After the passage of this act, and prior to the first of May, 





* The respondent made a motion for rehearing, which was refused; but the 
ease was remanded for a new trial. 
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1857, a majority of the resident tax-payers on real estate 
within the corporate limits of the city presesented their pe- 
tition to the city council for the passage of an ordinance to 
carry into effect the provisions quoted; and on the first of 
May an ordinance was accordingly passed by the city council 
providing that a tax of one-half of one per cent. be levied on 
all the real estate within the corporate limits of the city, and 
collected, for the bridging and grading of two roads within 
the limits of Lewis county, leading into the city, viz., the La- 
grange and Edina State road, and the Lagrange and Mem- 
phis road. 

The real property of the estate of Charles 8S. Skinner within 
the city limits was assessed at the sum of sixty-three thousand 
five hundred and fifty dollars, and a tax of one-half of one 
per cent. or three hundred and seventeen dollars and seventy- 
five cents was levied on the same, under and to accomplish 
the ends of the ordinance, and the city marshal (defendant 
Hutton) was about to proceed to collect the same, when, on 
the 28th of November, 1857, the plaintiff, Hagood, executor 
of the will of Skinner, filed his bill against the city and her 
marshal for injunction, and a temporary injunction was 
granted. 

At the April term, 1860, the cause was tried by the 
court. On the trial the plaintiff read the ordinance in evi- 
dence, and admitted that a petition, such as was required 
by law, had been presented to the city council prior to the 
passage of the ordinance, and also read section one of article 
six, and section eight of article nine, of the charter. This 
was all the evidence. 

The court then, at the instance of the defendants, gave this 
instruction: “ Upon the facts as admitted by the parties in this 
case the City of Lagrange was warranted in law in levying and 
collecting the tax sought to be enjoined, and that the injunc- 
tion ought to be dissolved and plaintiff’s bill dismissed ;”” to 
the giving of which plaintiff objected, and for the overruling 
of his objection excepted. The court then dissolved the in- 
junction and dismissed the bill. 
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D. Wagner, for appellant. 


I. The principal question in this cause is the real construc- 
tion of section one of article six of the charter of the said 
City of Lagrange; for which see Session Acts of 1852 and 753, 
p. 225; and whether that clause in said section which au- 
thorizes an extraordinary levy of one-half of one per cent., to 
be expended on improvements outside the city limits, is con- 
stitutional. 

1. It is contended that the clause in said section author- 
izing the additional levy of one-half of one per cent. is uncon- 
stitutional, and consequently the ordinance is void. The 
constitution is not a mere limitation, but a grant, of power. 

2. There is in that instrument no grant of the power in 
controversy, nor is it the exercise of a power properly legisla- 
tive. (Calder ex rel. v. Bull, 3 Dallas, 386; Taylor v. Por- 
ter, 4 Hill, 144; Wilkinson v. Leland, 2 Peters, 627; People 
v. Edmonds, 15 Barb. 529.) 

3. It violates that provision of the constitution which de- 
clares that “no person shall be deprived of life, liberty or 
property, except by the judgment of his peers or by the law 
of the land,” and by the further provision, that ‘ no property 
ought to be taken or applied to public use without just com- 
pensation.” (4 Hill, 146; 3 Story on Const. 661; 2 Kent’s 
Com. 13.) 

II. The power here contended for is unequal and unjust, 
and ought not to be exercised on any doubtful construction, 
or without there can be found a specific grant to warrant it. 
“Tt is wrong that a few should be taxed for the benefit of 
the whole, and it is equally wrong that the whole should be 
taxed for the benefit of the few. No one town should be 
taxed exclusively for the payment of county expenses incur- 
red for the benefit of a single town,” &c. (per Ruggles, J. ; 
The People v. Mayor, &., of Brooklyn, 4 Comstock, 450.) 
This language is repeated by Judge Leonard, and approved 
by our Supreme Court in Lockwood v. St. Louis, 24 Mo. 20. 

Ill. The position herein insisted on is not antagonistic to 
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the law as declared in Lockwood v. St. Louis, 24 Mo. 20; 
Garrett v. St. Louis, 25 Mo. 505 ; Egyptian Levee Co. v. Har- 
din, 27 Mo. 495. They were cases of assessments for benefits 
which were to be laid out and expended on the identical 
property sought to be charged. They are clearly distinguish- 
able from the case at bar. 

The present case has none of the characteristics of an as- 
sessment for benefits; but is in every form and feature an 
absolute tax. See the distinction between a tax and an as- 
sessment, stated and considered by that great and accurate 
lawyer, Judge Bronson, in Sharp v. Spear, 4 Hill, 82. 

Laying out money in different parts of the county cannot 
be said with certainty to be a benefit; it may be, and it may 
not. 

IV. The ordinance does not pursue the power attempted 
to be conferred. The provision of law requires a majority 
of the resident tax-payers on real estate.’’ The ordinance 
purports to have been made in accordance with a majority of 
the resident tax-payers of the city, &c. Whenever an infe- 
rior tribunal, corporation or officer of special and limited ju- 
risdiction attempt to exercise a power of this description, 
and wrest property from the owners, they must show, step by 
step, that everything that has the least semblance of benefit 
to the owner has been strictly complied with; (Atkins v. 
Kinnans, 20 Wend. 241; Sharp v. Johnson, 4 Hill, 92; Pow- 
ell v. Tuttle, 3 Comst. 396; Powers v. Bergen, 2 Selden, 358; 
Doughty v. Hope, 8 Denio, 594; S. C. 1 Comst. 79;) and 
they must show affirmatively that they had done everything 
that was necessary to acquire jurisdiction. (Mills v. Martin, 
19 Johnson, 7; Reeds v. Morton, 9 Mo. 868.) 

The ordinance does not show that the city council pro- 
ceeded on the petition of a “ majority of the resident tax-pay- 
ers on real estate ;”’ it does not show affirmatively that they 
ever acquired or possessed any jurisdiction over the matter. 
It may be a casus omissus, but it will not be helped or supplied 
by intendment. In Wells v. The City of Weston, 22 Mo. 384, 
it was decided that the Legislature could not authorize a mu- 
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nicipal corporation to tax, for its own local purposes, lands 
lying beyond the corporate limits; and, by a parity of rea- 
soning, I contend that they cannot impose a tax on a portion 
of the inhabitants of a city to be expended and used beyond 
the corporate limits. 

V. As there was nothing but real estate, injunction was 
the proper remedy. (Lockwood v. St. Louis, 24 Mo. 20.) 


Lipscomb, for respondents. 


I. There is no equity in the bill. 

The leading ground for the relief asked is, that the provis- 
ion of the legislative charter on which the proceedings of the 
city council were based is unconstitutional and void ; and be- 
ing so, the proceedings of the city government, depending 
thereon, are likewise void. If this assumption is well found- 
ed, it is an answer to the plaintiff’s action. 

The officer’s warrant to collect the tax being void, the title 
to the property sold under it would not be affected, and 
therefore the execution of the warrant would not do irrepar- 
able injury, or any injury. 

But, whether the proceedings complained of were or were 
not void, the plaintiff's remedy was not by injunction. If 
the city or her marshal was able to respond in damages, (and 
for aught in the bill they were,) plaintiff should have paid 
the tax under protest, and then brought his action at law to 
recover it back. His remedy at law was complete. (Sayre 
v. Tompkins, 23 Mo. 443.) 

Again, the bill neither shows the legal title to the real es 
tate in the plaintiff, nor any beneficial interest therein under 
the will of his testator; and so he is in no condition to in- 
voke the interposition of a court of equity for the protection 
of the title of the real estate, but the invocation should come 
from the heir or devisce. 


II. The constitutional question raised here is met and an- 
swered by the judgment of this court in the case of the Egyp- 
tian Levee Co. v. Hardin, 27 Mo. 495. 

The law being constitutional and the action of the city 
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council under the law being in strict conformity to its re- 
quirements, as shown by the plaintiff’s own evidence on the 
trial, the Circuit Court did right in dissolving the injunction 
and dismissing the bill. 


Bates, Judge, delivered the opinion of the court. 


This was a petition for an injunction to restrain the City 
of Lagrange from collecting a special tax upon real estate, 
levied for the purpose of improving roads outside of the city 
limits. The defendant answered, and afterward the plaintiff 
filed an amended petition, which of itself stated no cause of 
action, and was obviously intended to be only amendatory of, 
and additional to, the original petition. We do not, however, 
look beyond the amended petition, and as that states no cause 
of action, the judgment for the defendants must necessarily 
be affirmed. 

In order, however, to settle the case finally, we add that 
the Legislature had power to authorize the City of Lagrange 
to expend money upon the improvement of roads outside of 
the limits of the city. 

Judgment affirmed; Judge Bay concurs; Judge Dryden 
having been of counsel in the court below did not sit in the 
case. 


JULIEN CHOUQUETTE e¢ al., Respondents, v. ANTOINE BARADA 
et al., Appellants. 


Conveyance—Corporation.—A municipal corporation having power by its char- 
ter to dispose of its lands, its deed therefor will be presumed to have been 
executed in pursuance of the power, and it is unnecessary for the grantor 
to show any special authority by resolution or ordinance. 

Estoppel.—A party cannot set up and at the same time deny the title under 
which he holds as against his adversary having claim under the same title. 


Appeal from St. Louis Land Court. 


This was an action of ejectment, commenced on 28th 
January, 1854, to recover a lot of ground in Carondelet, 
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having a front of 170 feet on Fourth street by 270 feet, more 
or less, in depth, bounded on the north by lot of M. S. Cerré 
and John B. Sarpy, east by Fourth street, south by a county 
road, and west by Fifth street. 

The trial in the court below resulted in a verdict and judg- 
ment in favor of plaintiffs for the land and $336 damages. 
This judgment was rendered 8d November, 1859. 

At the trial the plaintiffs gave in evidence the following 
agreement : ; 

“It is agreed that the land in controversy is within the 
common of Carondelet. It is also admitted that the pam- 
phlet purporting to contain the ordinances of the city of Ca- 
rondelet from one (1) to sixty (60) inclusive may be read, 
as to ordinance No. 57, in the same manner and with like 
effect as a certified copy of said ordinance No. 57. Also, 
upon the offer of any sheriff’s deed by the defendants, no ob- 
jection to its admission shall be made for the absence of the 
record of the suits out of which it purports to arise, but the 
same may be admitted if in due form.” 

The plaintiff then read ordinance 57, approved March 18, 
1852, and also the following resolution of the city council of 
Carondelet : 

‘“‘ Resolved, that under the provisions of ordinance No. 57, 
approved March 18, 1852, the mayor is hereby authorized to 
execute a deed to Antoine Chouquette and others, petitioners, 
for a lot of ground described in their petition and situated 
west of Fourth street, containing 170 feet front by 270 feet 
in depth, more or less, bounded north by lots claimed by M. 
S. Cerré and John B. Sarpy, east by Fourth street, south by 
a county road, and west by Fifth street, provided,” &c. 

An objection was made by the defendants to the reading 
of this resolution. 

The plaintiffs then read in evidence the deed of the City of 
Carondelet conveying to Antoine Motier, Julien Chouquette 
and Victoire his wife, Charles Motier, and Ophelia, wife of 
Joseph H. Vien, the land in controversy. This deed was 
dated August 14, 1852. 
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The defendants objected to the reading of this deed, because 
no evidence of authority for making it was shown. The gen- 
uineness of the signatures of the officers and of the seal of 
the corporation affixed thereto were admitted. The court 
overruled the objection. It was admitted that Antoine Mo- 
tier, Sen., died in the early part of March, 1834, and that his 
widow Felicité was buried 11th September, 1852. 

The plaintiff then showed that Antoine Motier left him 
surviving the following children of himself and Felicité Mo- 
tier, viz: Antoine, (1,) Charles, (2,) John Baptiste, (3,) 
Andrew, (4,) Victoire, married to Julien Chouquette, (5,) 
Isabella Elizabeth, since married to Michael Garci, (6,) 
Ophelia, since married to Joseph N. Vien, (7,) and Louis, 
(8.) Of these, Antoine, the oldest, was living at Stringtown, 
married; Charles was on the Rocky Mountains; Victoire 
was married and living with her husband in Carondelet; all 
the rest lived with their mother on the premises when the old 
man died; as they married they moved away; Louis, the 
youngest, was living with her when she died in 1852. 

Plaintiffs gave in evidence: 

1. Deed from Joseph N. Vien and wife to Moritz Taussig, 
conveying all their interest in the premises in controversy 
by quit-claim for $100, dated August 30, 1852. 

2. Deed from Antoine Motier to Wm. Taussig, conveying 
all their interest in the same quit-claim for $—. 

Deeds from Louis, Andrew, and John B. Motier, dated 29th 
February, 1848, and Michael Garci and wife, dated 8th 
April, 1851, conveying all their interest to Julien Chouquette. 

To each of these deeds (the genuineness of which was ad- 
mitted and also the validity of the certificates of the 
acknowledgments thereof, by the married women, to pass 
their real estate if any) the defendants objected on the 
ground that they were each irrelevant and incompetent testi- 
mony in the cause. The court overruled this exception. 

Plaintiffs then showed that the premises were worth four 
dollars a month in 1852, and since 1854 five dollars per 
month. The possession of the premises by the defendants at 
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the commencement of this action was admitted by the record. 
This was the case of the plaintiffs. 

The defendants gave in evidence a will of Antoine Motier, 
Sen., admitted to probate 8th March, 1834, whereby he, 
without mentioning or referring to any of his children, de- 
vised all his property to his widow, Felicité Motier; and then 
read in evidence a deed made by the sheriff of St. Louis 
county on 26th June, 1845, conveying to Sullivan and Papin 
all the interest of Felicité Motier in the premises in con- 
troversy. 

He then examined as a witness Peter D. Barada, who tes- 
tified that he was born in Bridgeton, but had since early 
youth resided in Carondelet. That Antoine Motier went on 
the land in 1819, or thereabouts. He was then a married 
man. He built a small cabin on the land in 1820, the same 
that is now there, and made a garden and resided there until 
his death, in 1834. Julien Chouquette enclosed the lot after 
the death of old Motier, enlarging an enclosure made by 
Antoine in his life-time. Motier left no property but this lot 
and furniture. Motier claimed the property as his while 
alive. His wife kept possession of it after his death, and 
claimed the land both under her husband and under her 
father, Clement Delor. After her husband’s death she lived 
on this land and gardened it. Witness knew her well; did 
not visit her often.. She paid Cromwell and others for land 
in the common fields. Witness told her she would lose the 
suit. She thought otherwise. The land in controversy is 
outside of the common fields, but Madame Motier claimed 
that the common field ran to the river. 

Hyacinth Pigeon testified that Mrs. Motier claimed the land 
in controversy as her own after her husband’s death; heard 
her speak of it as her own. She said she had sold fifty feet 
of it to Chouquette. This was in the last year of her life. 
She said she would not yield her claim to the land until her 
death ; none of her children were with her the last years of 
her life. Said on cross-examination that she claimed the prop- 
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erty for herself during her life, and for her children after her 
death. 

To the same effect were other witnesses. 

Plaintiffs in rebuttal showed by Antoine Motier, Peter 
Gamache, and Louis Motier, that after the death of Antoine 
Motier, Sen., his widow only claimed to live on the property 
during her own life; acknowledging the right of her children 
to it after her death. She said this in presence of her children 
before 1845. 

The defendants excepted to the testimony of these wit- 
nesses to show any arrangement or agreement between Mad- 
ame Motier and her children as to the terms on which she 
occupied the land. The court overruled the objection. 

The court gave the following instructions to the jury at the 
instance of the plaintiffs : 

1. The plaintiffs have shown themselves to be clothed with 
the documentary title to the land in controversy if the deeds 
read by them in evidence are genuine, and they are entitled 
to a verdict unless the defendants and those under whom 
they claim have had possession of the premises, claiming the 
same adversely to the plaintiffs, for twenty years before the 
commencement of this suit. 

2. If the jury believe from the evidence that Antoine Mo- 
tier settled upon and improved the premises in the year 1820, 
or thereabouts, living thereon with his family ; that he died 
in March, 1834; that after his death his widow, together 
with her minor children, continued to occupy the same prem- 
ises up to 1845, and that the widow only claimed a life estate 
in the premises during all that time, recognizing the title of 
the heirs of Motier to the fee after her death, then such oc- 
cupation was not during said time adverse to the heirs of 
Antoine Motier or those claiming under them. 

The defendants excepted to these instructions. 

The court gave the following instructions at the instance 
of the defendants : 

1. If the jury believe from the evidence that more than 
twenty years next before this suit was begun Antoine Motier, 
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Sen., had possession of the land in suit, or any part thereof, 
claiming it as his own; that he continued such possession 
and claim until his death; that he died and left as his widow 
Felicité Motier, and she, upon his death, succeeded to his 
possession of said land, claiming it as her own under him, 
and continued such possession and claim until April 19, 1845; 
and that the sheriff of St. Louis county, under regular execu- 
tions, levied upon all her right, interest and estate in said land, 
and sold the same to Sullivan and Papin, the defendants; and 
that ever since defendants have had possession of said land, 
claiming it as their own, then their title is better than that of 
the City of Carondelet, when she made the deed to plaintiffs. 

2. If the jury believe from the evidence that the sheriff’s 
deed given in evidence is genuine, and that the land therein 
described is the land sued for, and that the defendants, Sul- 
livan and Papin, claim through said deed wholly or in part 
their right to said land, they should reject as evidence all 
words and acts of Felicité Moticr said or done by her after 
April 19, 1845, concerning her interest in said land, or after 
said time concerning any alleged arrangement or agreement 
between her and her children with reference to how she 
had or did hold the possession of said land. 

The court refused the following instruction asked by de- 
fendants : 

“If the jury believe from the evidence that Antoine Mo- 
tier, Sen., had possession of the land, or any part of it, at the 
time of his death, claiming it as his own, and that upon his 
death Felicité Motier continued the possession thereof, claim- 
ing it as her own by virtue of a will made by him or other- 
wise, then no agreement entered into between said Felicité 
and her children is proved that can affect the claim of the 
defendants to this land, unless it be shown by the plaintiffs 
to the satisfaction of the jury that her children claimed the 
land as against her prior to April 19, 1845, as the heirs of 
Antoine Motier, Sen., and that by reason thereof she, prior to 
said time, abandoned her said claim thereto, and agreed with 
her children to hold it under them thereafter.” 
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A. Todd, for appellants. 


I. The admission of the resolution was erroneous. There 
was no proper evidence of its passage. 


II. The court erred in admitting the reading of said deed 
from the City of Carondelet to Antoine Motier and others. 

The City of Carondelet, at the date of this resolution, was 
acting under its charter of March 1, 1851. (Sess. Acts of 
1851, p. 189.) Under this charter it had no power to make 
conveyances of real estate not its own, but only of its own, 
and then only for the benefit of the city. (See § 5 of art. 1, 
p- 140.) The mayor had no power to ‘execute acts” that 
might be required of him, except the requirement was by an 
ordinance passed in pursuance of the charter. (Sec. 4 of art. 
6, p. 146.) 

Again, the deed is made to Antoine Motier, Julien Chou- 
quette, Victorine Motier, and Ophelia Motier, yet the alleged 
resolution names only “‘ Antoine Motier.”” Although it says to 
him “and others,” there is no evidence that ‘and others” 
mean said Julien, Victorine and Ophelia, and these and no 
persons else; therefore no authority in any shape or mode 
appears for their being grantees in the deed. This is very 
material in considering plaintiffs’ first instruction, in which 
it is alleged that plaintiffs have shown themselves “ clothed 
with the documentary title to this land,’ for the documen- 
tary title is by virtue of this deed, and Wm. Taussig is the 
only plaintiff who has a deed from Antoine Motier. (22 
Mo. 378.) 

The admission of the other deeds was erroneous. 


Ill. The first instruction for the plaintiffs was erroneous. 
The court so decided in this case, 28 Mo. 496. 

The second instruction for the plaintiffs was erroneous. 
It is so decided in the former case, 28 Mo., pp. 499 & 500, 
opinion of Judge Richardson. 

IV. The court erred in admitting the evidence of witnesses 


of what widow Motier said at different times as to how she 
held this land. 
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The will vested in the widow all right Motier died entitled 
to in thisland. For this purpose the will was valid as against 
everybody but the children of Motier, and against them until 
they avoided it. Now this evidence was not in proof of such 
an avoidance. None of it was of any word or act of the 
children for such a purpose. 

Two of the children were examined by the plaintiffs, and 
neither was asked if he ever objected to the will, nor did 
either say that he ever did. 

This evidence was introduced for the expressed purpose of 
showing an agreement between the widow and her children. 

It was then an agreement within the statute of frauds and 
perjuries. 

The answer to this by this court in this case, in 28 Mo. 
497-8, is not applicable to the evidence of the case as now 
presented. In this case there is no evidence that the agree- 
ment was to the effect that she should remain in possession 
“as doweress,” and as entitled to remain “ until her dower was 
assigned,” and that she would not take the land under the 
will. It is in evidence that she did claim it absolutely, both 
under the will and under her father. 

There is no evidence that she agreed to give up these claims. 

There is another consideration not noticed by this court in 
its last decision in this case. To allow such an alleged agree- 
ment in pais to affect the defendants’ rights, would be viola- 
tive of that enactment in the conveyance act that provides that 


any transaction relative to real estate, not recorded, shall not 


affect a subsequent purchaser not having actual notice thereof. 

When Sullivan and Papin purchased, the will was of 
record, and the widow was in possession. From these facts 
the intendment of law was that the Motier right in this 
land was in her. In this state of things will the law permit 
an agreement “in pais,’’ not known to the purchasers from 
the widow, to affect the purchase ? 

V. The defendants’ instruction, refused by the court, was 
legal and legally required for a due protection of the defend- 
ants’ riglits. 
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Barada’s evidence showed that the widow claimed this 

land as well under Delor, her father, as under the will. 
The plaintiffs allege an agreement between her and her 
children, whereby she was to hold for life, remainder to her 
children. 
. Now this agreement, if any such, was of her own pure con- 
cession relative to this land as hers, and undisputed and in- 
disputable, or was a compromise between her and her chil- 
dren under conflicting claims thereto. 


T. T. Gantt, for respondents. 


I. This case has been three times before the lower courts, 
and this is the third time it has come before the Supreme 
Court. When it was last before this court it was reversed 
and remanded on account of the jury being told that the 
plaintiffs had the documentary title to the land, without add- 
ing, “if the jury believed certain documents” [the genuine- 
ness of which was unimpeached] “ were in fact genuine.” 
This omission has been supplied in the instructions now given. 

The only question in the case is whether defendants have 
a defence under the statute of limitations. 

When the case was first before the Supreme Court the 
plaintiffs set up three answers to this defence. 

1. That limitations did not run against Carondelet as to 
any part of her common until twenty years after the approval 
of the survey of the common, which was in July, 1834. 

In the late case of Carondelet v. St. Louis, decided by the 
Supreme Court of the United States, (1 Black. 1791,) this 
is declared to be the law. 

The second point made was that Madame Motier, to whom 
the lot was devised by a will void in law, continuing with her 
children to occupy the land in controversy after her husband’s 
death, could not, as a matter of law, be heard to allege that 
she claimed the land adversely to her children, the heirs at 
law of her husband, if she were actually disposed to make 
suchaclaim. (Cook v. Nicholas, 2 Watts & Serg. 27; Dow- 
dall v. Byrne, Beatty’s R. 373; Page v. Selfly, Bul. N. P. 
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102 ; Reading v. Rawsterne, 2 Salk. 423 ; Fairclaim v. Shack- 
leton, 5 Burr. 2604.) 

This is a point of which, as it seems to the respondents, 
they have a right to claim the full benefit, and it results that 
the defence set up cannot prevail, and that upon the whole 
record, however the court may have ruled on other points, 
it is impossible that they should fail to have judgment. 

The case was tried by the court below on the hypothesis 
that the defendants were at liberty to show the motives, pur- 
poses, and objects of the widow in holding possession of the 
land after the death of her husband. 

It was shown that she remained there with her unmarried 
children, the youngest being there with her up to her death, 
in 1852, and evidence was given tending to show that she 
uniformly claimed the land as belonging to her children, 
saying that she would remain there as long as she lived, and 
then it belonged to her children, or that they could have it 
then, and refusing to treat the property as her own by sale 
or otherwise without concert with her children. 

Such a claim on the part of the widow would have been 
simply what she was entitled to have as doweress. (Acts of 
1825, § 8, p. 834.) It was in evidence that this lot and the 
hut upon it was all the property left by A. Motier on his 
death, and there was no assigumeut of dower. 

As to the inquiry into the nature of Madame Motier’s pos- 
session, it was indeed supposed by plaintiffs, that under the 
circumstances she was precluded from averring it to be hos- 
tile to her children, and that the law fixed the nature of it 
without appeal, as her duty to them, she being their natural 
guardian, required. And to this point were cited Dowdall v. 
Byrne, Beatty’s R. 373, and Cook v. Nicholas, 2 Watts & Serg. 
27; Buller’s N. P. 102; 2 Salkeld, 423; and 5 Burr. 2604. 

But plaintiffs were not prepared for the astonishing doc- 
trine that the plaintiff, against whom the statute of limita- 
tions was set up as a defence, was not at liberty to show that 
the possession, in respect of which this defence was supposed 
to exist, was not in fact adverse to him. 
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The plaintiffs had two titles. One of these was their 
right as heirs of A. Motier, Sen. It was shown that he left 
eight children, and the plaintiffs represented all of these. 
The position of A. Motier, Sen., was that of prior possession. 
But his possession had not ripened into a title, having been 
short of twenty years, even counting from the first period at 
which limitations could have commenced to run, (Reilly v. 
Chouquette, 18 Mo. 220,) which was 1832. Possession was 
changed in 1847. Though short of ‘twenty years, it yet was 
good as against a more recent possession. (Crockett v. 
Morrison, 11 Mo. 8.) But the real title was outstanding in 
Carondelet, and the plaintiffs proceeded to get that also. 
This was proper, and the plaintiffs were right in showing all 
the titles that c&ntered in them. For this purpose they read 
their deeds. The court would have had no right to compel 
them to elect, (The Schools v. Reilly, 28 Mo. 415,) even if 
these titles had been inconsistent with each other, which was 
not the case. 


Bates, Judge, delivered the opinion of the court. 


The deed of the City of Carondelet was properly admitted 
in evidence. The City of Carondelet having power to dispose 
of its common, the deed is presumed to have been executed 
in pursuance of that power, and it was unnecessary for the 
plaintiffs to show special authority by resolution or ordinance, 
and therefore the objections to the resolution introduced for 
that purpose are not considered.* 

The benefits of Madame Motier’s possession devolved upon 
the defendants, who became in privity with her by act of 
law, but it was competent for either party to prove the char- 
acter of that possession; and the defendants, having given 
in evidence declarations of Madame Motier on that subject, 
cannot object to similar testimony on the part of the plaintiffs. 

The plaintiffs, in making their case, showed only a title 
under the City of Carondelet; but the defendants, in showing 
their own claim under the elder Motier, showed also that of 





* See Swartz v. Page, 138 Mo. 608. 
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the plaintiffs under Motier, the ancestor of some of them and 
of the grantors of the others, and they cannot apply their 
testimony to defeat the case made by the plaintiffs to the ex- 
clusion of the case which they themselves have made for the 
plaintiffs. 

They cannot say that because the plaintiffs claimed under 
the City of Carondelet, and Madame Motier’s possession was 
adverse to Carondelet, that, therefore, her possession was ad- 
verse to the plaintiffs, notwithstanding that she in fact may 
have held possession in privity with and for the plaintiffs. 

The other judges concurring, judgment is affirmed. 


a oe 
e 
ApOLPH Papin ef al., Plaintiffs in Error, v. THomas ALLEN, 
Defendant in Error. 
Practice—Supreme Court.—The Supreme Court will not try questions of fact, 
nor weigh the evidence by which such questions are solved. 


Trials— Burden of Proof.—The burden of proving that the land sued for is 
within the boundaries of the confirmation rests upon the plaintiff. 


Appeal from St. Louis Land Court. 
The facts sufficiently appear in the opinion of the court. 
Buckner and Shepley, for plaintiffs. 
Glover, for defendant. 
DryveENn, Judge, delivered the opinion of the court. 


This is an action in the nature of ejectment, brought by 
the plaintiffs against the defendant in error to recover the 
possession of a strip of land fronting eighty-five feet two 
inches on the west side of Carondelet avenue, in the city of 
St. Louis, running back an average depth of about eighteen 
and three-fourths teet. 

The plaintiffs claimed title under a confirmation of a larger 
tract to Joseph Brazeau, or his legal representatives, by vir- 
tue of the act of Congress of the 4th July, 1836. 

The defendant claimed under a confirmation of two by 
forty arpens to Gervais, or his legal representatives, by vir- 
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tue of the act of 13th June, 1812, and of the several acts 
supplementary thereto. 

The real point in dispute between the parties was as to the 
boundary line between the two confirmaticns. The claim 
filed before the recorder of land titles described the Gervais 
tract as “ bounded east by the Vide Poche road;”’ the con- 
firmation described it as ‘“ bounded east by the road to Ca- 
rondelet”—the Vide Poche and Carondelet road being one 
and the same. The Brazeau tract was east of, and in part 
co-terminous with, the Gervais tract. Of late years Caron- 
delet avenue has been laid out eighty-five feet wide, cover- 
ing, as maintained by the defendant, the old road, which was 
thirty-six and a half feet in width. Upon the supposition 
that the road formed the eastern boundary of the Gervais 
tract, the relative position of the avenue to the old road, as 
it existed at the inception of the Gervais title, became a ques- 
tion of grave dispute between the parties. If the west line 
of the road lay west of the corresponding line of the avenue, 
then the space intervening is without the Gervais, and with- 
in the Brazeau, confirmation. 

The burden of proving that the land sued for was within 
the confirmation under which they claimed, rested upon the 
plaintiffs. There was evidence for and against the proposi- 
tion, and the court found the issue for the defendant. 

Although the plaintiffs on the trial excepted to the giving 
of the instructions or declarations of law asked by the de- 
fendant, yet in the argument in this court no serious objec- 
tion to them is urged by the counsel for the plaintiffs, nor 
do we think any exists; the main ground of error complain- 
ed of is that the finding was contrary to the evidence. 
Whether this complaint is well founded or not we will not 
inquire. We are not put here to try questions of fact, nor 
to weigh the evidence by which such questions are solved. 
These are duties which the law devolves on the courts of first 


resort. It is enough for us that upon the evidence the court 
might have found either way. We see no error in the re- 
cord. 
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Let the judgment of the Land Court be affirmed. The 
other judges concur. 


CATHARINE GRAHAM, Plaintiff in Error, v. Tue Crry or Ca- 
RONDELET, Defendant in Error. 


Corporation, Munictpal—Leases—Forfeiture.—W here the lease, made by a mu- 
nicipal corporation, provided for a forfeiture of the lease on account of non- 
payment of rent, to be made by order or resolution to be entered on the pro- 
ceedings of the board of council, and the charter required all resolutions 
and ordinances to be approved and signed by the mayor before they should 
take effect, the mere signature to the minutes by the mayor as president of 
the board is not an approval of the resolution or order forfeiting the 
lease, and the forfeiture is not well taken. 


Equity.— Where the forfeiture of a lease was a nullity, a billin equity for relief 
is properly dismissed. 


Error to St. Louis Land Court. 


This action, in the nature of a bill in equity, was brought 
by the plaintiff to be relieved against an alleged forfeiture 
by the defendant of a lease for ninety-nine years of lots 
number 29 and part of 27, in survey number one, of the 
commons of Carondelet, on two grounds. 

I. On the ground of accident and mistake, mutual to both 
parties. The lot originally belonged to Bryan Mullanphy, 
aud after his death the executors of the ‘estate instructed 
their agents to pay the rents due by the estate upon all the 
property owned by the estate leased from Carondelet, there 
being quite a number, including these; that it was the cus- 
tom for the collector of the city to wait upon the agent with 
the full list, and the agent paid him the full amount; that, 
in the year 1853, the collector of Carondelet waited upon the 
agent, and, as usual, presented the list. The agent asked 
him if that was all the estate of Bryan Mullanphy owed, and 
he replied that it was; that he paid the collector the amount 
without comparing it with his own list, supposing it correct, 
and never had any knowledge or notice that it was not cor- 
rect until after the passage of the resolution attempting to 
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create a forfeiture ; that the executor of Mullanphy first, 
and the plaintiff after the property was allotted to her in par- 
tition, offered to pay up, and asked to be reinstated, which 
the defendant declined to do, and plaintiff tendered to de- 
fendant the amount of the rent unpaid. 

_ IL. The second ground for relief was that the alleged forfeit- 
ure was not legally made; that the resolution wads not ap- 
proved by the mayor, as required by charter and ordinance. 

The answer substantially put in issue the material facts of 
plaintiff ’s petition, with the exception of the leases to Bryan 
Mullanphy of the lots in question. 

On the trial, defendant waived the production in court of 
the amount due, which was in the petition tendered. 

The plaintiffs presented to the court their views of the law 
in relation to the legality of the forfeiture, in the shape of 
instructions, or declarations of law, the two first of which 
were given and the others refused. Instructions given are 
as follows, viz: 

1. That the resolution read in evidence is insufficient to 
annul or to effect a forfeiture of the leases read by the plain- 
tiff, unless, first, it was approved and signed by the mayor ; 
or, second, was reconsidered by the board of council, and 
then passed by a vote of two-thirds of those elected by the 
board, after the same had been returned to the board by the 
mayor with his objections in writing thereto; or, third, un- 
less the resolution was not returned by the mayor within 
seven days from the time it was presented to him for his ap- 
proval. 

2. That it cannot be shown by parol evidence that the 
mayor approved and signed said resolution, or that he re- 
turned it with his objections when it was reconsidered by the 
council and then passed again, or that it was presented to 
the Mayor for his approval, and that he failed to return it 
within seven days. 

Court’s own instruction: 

1. From the journal and proceedings of the city council 
of Carondelet read in evidence in this case, it appears that 
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said city council passed the resolution declaring the lease in 
question forfeited on the 13th day of March, A. D. 1854; 
that said resolution was entered upon the minutes of the said 
board of council; and that, after said resolution was so en- 
tered, and on the 24th day of March, A. D. 1854, the mayor 
of said City of Carondelet signed said minutes. The court 
held this to be a sufficient signing and approval of said reso- 
lution by the mayor. . 


Glover & Shepley, for plaintiff in error. 


The attempted forfeiture by Carondelet of the leases for 
the lots in question was invalid and inoperative. The plaintiff 
insists that the resolution was inoperative because it was not 
approved and signed by the mayor; and while the defendant 
concedes that it was necessary the mayor should approve the 
resolution, he contends that, in fact, it was approved and 
signed. It does not appear from the face of the resolution 
that the mayor ever saw it, or that he ever approved or 
signed it. Neither does it so appear from any other paper 
or record. The practice has been, in Carondelet, for the 
mayor to approve ordinances but not resolutions; that the 
latter are never approved unless for special purposes, and 
when specially desired by parties; that it is the practice of 
the mayor, at the end of his official term, to sign the record 
of the proceedings of the board for the year then ending ; 
that this resolution was spread on the journal of proceedings. 

The only evidence that the mayor approved is that he 
signed. The signing is not merely directory: it is a matter 
of substance—a part of the act to be done—and the signing 
is the only evidence that he approved. Both are on the same 
footing. 

But, even if the attempted forfeiture had been legal, yet, 
as the default was occasioned by a mistake—the lessee sup- 
posing he had paid, and intending to pay everything that was 
due—and the agent of the defendant in that behalf being un- 
der a like misapprehension, equity will relieve against the 
forfeiture. 
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In Willard’s Eq. Juris., p. 78, it is said, ‘* When the legal 
rights of parties have been changed by mistake, equity re- 
stores them to their former condition when it can be done 
without interfering with any new rights acquired on the faith 
and strength of the altered condition of the legal rights, and 
without doing injustice to other parties.’’ (See cases from 
page 78 to 83 of same book, as to cases in which such power 
had been exercised.) It has been exercised when the party 
secking relief drew the instrument which he seeks to have 


reformed. But in cases of mutual mistake such as this was, 


the reason for interposing is much stronger. 

This doctrine has been applied to the cases—the cases of 
forfeiture under leases, (2 Sto. Eq. Juris., § 1815; Wil. 
kg. Juris., p. 66; Davis v. Thomas, 1 Russ. & Myl. 506)— 
when the relief for forfeiture for non-payment of rent was 
not relieved against, because no accident or mistake was 
alleged, (p. 508.) Firman v. Lord Ormond, Beatty, 347, 
very similar to the present case; Chancellor Walworth, in 
Baxter v. Lansing, 7 Paige, 852; Coons v. North, 27 Mo. 
73. So, without any accident or mistake, the court will, on 
slight grounds relieve against a forfeiture. (Ross v. Worsop, 
1 Bro. Par. Cases, 281.) 

The cases primarily decided in relation to Carondelet leases 
bear no similitude to this. The only one that may be relied 
on is the case of Huth v. Carondelet, 26 Mo. 466, which only 
decided that the collector was no ministerial officer. 


Vasselberry, for defendants. 


The plaintiff asks relief against the alleged mistakes, for- 
getfulness and oversights of herself and her agents. Relief 
of this kind cannot be granted. Story in his Equity Juris- 
prudence, vol. 1, p. 121, § 105, says: “ Courts of equity will 
not grant relief to a party upon the ground of accident, 
where the accident has arisen from his own gross negligence 
or fault, for in such a case the party has no claim to come 
into a court of justice to ask to be saved from his own cul- 
pable misconduct. And on this account, in general, a party 
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coming into a court of equity is bound to show that his title 
to relief is unmixed with any gross misconduct or negligence 
of himself or his agents.”? (Jd. 119, § 101, and the numerous 
authorities cited by the author.) 

The Supreme Court heretofore settled all questions relating 
to Carondelet leases, in the following cases, to wit, Taylor v. 
Carondelet, 22 Mo. 105; Carondelet v. Lannan, 26 Mo. 461; 
Huth v. Carondelet, 26 Mo. 466. According to these decis- 
ions the courts have no jurisdiction to grant relief against 
any forfeiture of the corporation of Carondelet, nor is a de- 
“mand of rent necessary. 

The councils of the municipal corporations of St. Louis 
and Carondelet are legislatures on a small scale. (22 Mo. 
111, and 29 Mo. 599 & 600.) The powers and duties of 
each officer are defined by ordinance, and he cannot bind 
the corporation in anything except that which is within the 
scope of his powers and duties. Any conversation, therefore, 
which may have taken place between any collector of Caron- 
delet and any agent of the plaintiff is not binding on the cor- 
poration. If any other rule prevailed, neither the corpora- 
tion nor any of the numerous persons who hold second leases 
from the corporation would be safe in their rights for a 
moment. 

In the case of Platte County v. Marshall and others, (10 
Mo. 345,) the Supreme Court of Missouri decided that it is 
not necessary to the validity of records of courts in this State 
that they should be signed by the judge, although the law 
expressly requires it. The remarks of the judge, in deliver- 
ing the opinion of the court, entirely cover the whole ground 
in dispute in that part of this case which relates to the ap- 
proval of the resolution or order of forfeiture of the city coun- 
cil of the City of Carondelet. 

The leases provide that they may be annulled by “ order or 
resolution of the board.” If the resolution, therefore, read 
in evidence, is not valid as a resolution according to the char- 
ter, it certainly is valid as an order. See the definition in 
Webster’s Dictionary, and in the Law Dictionaries, title “ Or- 
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der.”” The greater portion of the commons of Carondelet 
are held under second leases, the first having been forfeited 
as in this case. If this forfeiture is not valid, a great many 
other large and valuable estates, amounting to hundreds of 
arpens, held under second leases, are in the same condition. 

The charter provides that every ~esolution, “before it 
it shall have authority, shall be presented to the mayor for 
his examination and approval, “and that if any resolution 
shall not be returned by the mayor within seven days from 
the time it shall have been presented to him for his approba- 
tion, the same shall become a law.” (Acts of 1855, p. 146, 
§ 6.) Another part of the charter requires the mayor to pre- 
side at all meetings of the board. (Acts 1851, p. 146, § 11.) 
If the mayor has to preside at all meetings of the board, any 
resolution ought to be regarded as presented to him for his 
approval at the time of its passage, because he is present and 
knows all about it, which obviates the necessity of a formal 
presentation. If the resolution was not disapproved by him 
within seven days after the day of the mecting of the board, 
it becomes a law by force of the charter. In this case, how- 
ever, the mayor, before the expiration of the month in which 
the resolution was passed, did actually approve of not only 
that resolution but all of the other proceedings for a whole 
year. 

This was a wholesale approval instead of a special separate 
retail approval, and is therefore a substantial compliance 
with the charter in both the letter and the spirit. 


Bates, Judge, delivered the opinion of the court. 


There are two points in this case. First, was the forfeiture 
legally made? and second, do the circumstances show a 
ground of equity for setting it aside ? 

As to the first point: The leases by the board of trustees of 
the Town of Carondelet to Bryan Mullanphy provided as fol- 
lows: “And it is further covenanted andagreed by and between 
the parties aforesaid, that if at any time the rent aforesaid for 
six whole months shall be in arrear and unpaid, the said par- 
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ties of the first part, or their successors in office, may termi- 
nate this lease by order or resolution, to be entered on record 
among the acts and proceedings of the said board, and may 
enter and take possession of the demised premises free from 
any claim of the delinquent lessee, his executors, administra- 
tors or assigns.” 

The leases were dated in 1843, and were made in pursu- 
ance of a general ordinance, and contained the clause above 
quoted in pursuance of that ordinance. On March 1st, 1851, 
a new act of incorporation of “* The City of Carondelet” was 
passed by the General Assembly, and it was thereby enacted 
that “all property, real and personal, privileges and rights, 
hitherto belonging to the Town of Carondelet, or vested in its 
trustees, shall be vested in the corporation hereby created.” 

By that act a city council was authorized, consisting of a 
mayor and board of council. 

The city council was required to keep a journal of its pro- 
ceedings. | 

The mayor (who is also the chief executive officer of the 
city) is required to preside at all meetings of the city coun- 
cil, and has therein a casting vote and no other. 

The sixth section of the sixth article provides that “ every 
bill which shall have been passed by the board of council, 
and every bill before it shall have effect as an ordinance, and 
every resolution before it shall have authority, shall be pre- 
sented to the mayor for his examination and approval; and 
no bill or resolution, unless approved and signed by him, 
shall have any effect,’’ save in certain cases, which do not 
include the present one. (Laws of 1851, p. 146.) 

On the 13th day of March, 1854, the city council of Caron- 
delet, by a resolution, spread upon its journal, that is, entered 
among its acts and proceedings, annulled and terminated 
the leases on account of the non-payment of rent for six 
months. 

This resolution was not presented to the mayor and ap- 
proved and signed by him, but he being president of the 
council, signed the whole journal. The plaintiff contends 
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that the resolution is of no authority and ineffectual to ter- 
minate the leases. 

The first subject of inquiry is, what is the proper proceed- 
ing to terminate the lease? The lease itself, being the con- 
tract of the parties, specifies the proceeding which is neces- 
sary, and that is by order or resolution, to be entered on 
record among the acts and proceedings of the said board. The 
entry on the record of a certain form of words is not suff- 
cient, for it is an order or sesolution which must be so en- 
tered, and by the new charter there can be no resoludion until 
it is approved and signed by the mayor. It is necessary, 
then, in order to terminate the lease, that there must be a 
resolution, approved and signed by the mayor, (for this the 
charter requires, ) and entered on record among the acts and 
proceedings of the board, (for this the lease requires. ) 

The attempted forfeiture in this case is merely null and 
void. 

For the reason that the attempted forfeiture was merely a 
nullity, and in consequence no cloud upon the plaintiff’s title, 
judgment was properly rendered for the defendant. 

Judgment affirmed ; Judges Bay and Dryden concur. 


————-1300eo——" 


Norman Cutter, Respondent, v. WILLIAM WADDINGHAM ef al., 
Appellants. 


Estoppel—Vendee.—A vendee holds adversely to his vendor, and is not estop- 
ped from denying his vendor’s title. 

Evidence—Survey.—The survey of a tract confirmed is conclusive upon the 
parties claiming under the gonfirmation, but the certificate of the surveyor, 
that the lot surveyed was the lot conceded to the confirmee, is not evidence 
of such fact, the confirmation not calling for the concession. 

Marriage Contract.—Cutter v. Waddingham, 22 Mo. 206, p. 3, affirmed. 

Damages—Measure.—The actual annual value of the property detained is the 
measure of damages in an action of ejectment; and the fact that plaintiffs 
and defendants are tenants in common makes no exception to the common 
rule. 

18—VvoL. XXXII. 
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Appeal from St. Louis Circuit Court. 


The legal title under which plaintiffs claimed was the act 
of Congress of April 29, 1816, confirming the claims recom- 
mended by Recorder Bates. The report of the recorder upon 
this claim was as follows: 





Warrant or or- | Survey. | _ Notice toRe- | Quantity | Where | Poss. inhab’td | Opinion of 
der of survey. | ~ y corder, by whom. | claimed. | sit’t ‘de or cultivated. | Kecorder. 


Prov. Land B. Not | Lirette’s repre- | F.167,1lby | St. L. | Poss. cult’v’d | Con. 40ar. 
No. 2, p. 29. _| platted. sentatives. : 40 arpens. out lot. prior to 1803. | t to 1803. to be surv. 


Province Land Book, No. 2 2, p. 29, contained the survey by 
Duralde, Surveyor General of Upper Louisiana, made be- 
tween the year 1770 and 1772, and called for a lot of one by 
forty arpens in the St. Louis common field, bordering on one 
side immediately upon the domain of five and one-fourth ar- 
pens in width, and on the other upon Moreau. 

Livre Terrein, No. 1, p. 27, contained a concession by St. 
Ange, dated July 17, 1769, to Louis Lirette, of a lot one by 
forty, bounded on one side by land of the widow Marechal, 
and on the other by that of Condé. 

The act of sale of Louis Lirette to John B. Vifvarenne, 
dated August 20, 1774, executed before Lt. Gov. Piernas, de- 
scribed the land as 1 by 40, bounded on one side by widow 
Marechal, and on the other side by the domain of the king, 
or Seiior Condé, and as being the same tract granted to Li- 
rette, under the French government, by Messrs. the Com- 
mandant and Judge of this Province, according to the grant 
which the said Lirette has this day given up to the said Vif- 
varenne, &c. 

J. B. Vifvarenne married Genevieve Cardinal August 6, 
1777. His son J. B. Vifvarenne was baptized May 3, 1779. 
On January 1, 1781, a child aged fourteen months was 
buried. On August 18, 1780, a son, Louis, under whom 
plaintiff claims, was baptized. April 9, 1782, a son, Francois, 
was baptized. 

The inventory of Genevieve Vifvarenne was made before 
Gov. Cruzat August 19, 1782, and stated that the governor 
went to the house of Genevieve Cardinal to make an inven- 
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tory of the property found belonging to her and to her two 
younger children living with her, and that the goods were 
committed to Mr. Sans Souci for safe keeping. 

The account of sales made October 2, 1782, recited the 
sale at “auction, at the house of Genevieve Cardinal, of the 
effects which she left when she disappeared from this place, 
belonging to her and to her two children whom she took 
with her.” U.S. survey 1479 recited that the survey was 
made of the tract, it being the tract of 1 by 40 arpens granted 
to Louis Lirette 17th July, 1769, by the Spanish authorities 
of the Province of West Louisiana, surveyed in the year 1770, 
1771 or 1772, by Martin Duralde, &c. (Sce Liv. Ter. No. 
1, p. 27, & No. 2, p. 29, in the office of the recorder of land 
titles, and confirmed to Lirette’s representatives by act of 
Congress of 29th April, 1816. The survey recites that the 
tract of 40 arpens is bounded by the king’s domain of 5} ar- 
pens and by Moreau’s tract, and then gives courses and dis- 
tances. The survey was executed October 19, 1826, and 
approved June 7, 1845. 

The defendants claimed title through Genevieve Cardinal, 
widow of J. B. Vifvarenne. 


Field and Hill, for appellants. 


I. Estoppel binds only the parties to the transaction out of 
which it arises, and in respect to strangers never has any 
effect. It seems to be settled by authority that one decisive 
test of the binding force of an estoppel in a particular case is 
to inquire whether the person invoking it is himself bound 
by it. If he is not bound, he cannot claim the benefit of it. 
Coke says, ‘ Every estoppel ought to be reciprocal, that is, to 
bind both parties, and this is the reason that regularly a 
stranger shall neither take advantage nor be bound by the 
estoppel.” (Co. Litt. 8352.) The distinction here pointed 
out by Coke wili be found to be adopted in all the adjudged 
cases. Without citing the multitude of cases that are to be 
found in the common books of reference, it may be sufficient 
to direct the attention of the court to two comparatively re- 
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cent cases, in which this distinction has been acted on. 
(Gaunt v. Wainmann, 3 Bing, N. C. 69; Sparrow v. King- 
man, 1 Comst. N. Y. 242; Co. Litt. 352; Macklot v. Dubreuil, 
9 Mo. 477; Landes v. Perkins, 12 Mo. 238; Bogy v. Shoab, 
13 Mo. 367.) 

Sparrow v. Kingman, 1 Comst. 242, was a dower case, 
and the defendant went into possession under a deed of the 
husband transferring the fee. The doctrine of estoppel was 
invoked on behalf of the widow. But the court decided that 
the defendant might show, if he could, that the husband had 
no estate at all. <A great number of previous decisions in 
New York were overruled by this decision. The attention 
of the court is invited to the opinions of the judges, as they 
review the general doctrine of estoppel with learning and 
candor. 

If this old and established rule is adhered to, the error of 
the court below is manifest. The plaintiff was a stranger to 
the deeds out of which the supposed estoppel arose. He 
claimed the land in controversy by a title which, if good for 
anything, was paramount to any title in the parties to those 
deeds. Nothing that was said, done or transacted by those 
parties was admissible in evidence against him, much less 
could it bind him by estoppel. 

The present suit was commenced in 1846, before the pas- 
sage of the new practice act; and all the proceedings are 
regulated by the law as it stood anterior to 1849. 

II. Under the general principles of the law applicable to 
all actions, if by any event pending the suit the plaintiff’s 
right of action is determined, there can be no recovery. 

The action of ejectment is mixed, being founded on the 
right to the possession of real property and to damages for 
withholding the intervening profits. It may well happen 
that pending the suit the plaintiff’s right to the possession 
of the property may be lost, and his right to the rents and 
profits, during the time he was owner, continue. In such 
case the suit is not abated, but is limited to the recovery of 
damages. 
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We can therefore only reason from analogies furnished by 
cases under the fictitious action of ejectment adopted in the 
English courts. A striking analogy is furnished in the case 
of a transfer of interest, by the death of the lessor of the 
plaintiff in an English ejectment. By such transfer of inter- 
est, a pending suit of ejectment is reduced to a mere claim 
or damages, and the possession cannot be recovered. This 
was decided in the case of Thrustout v. Grey, 2 Strange, 1056. 
Mr. Adams, in commenting on this case, says a trial under 
such circumstances is unknown in practice, as the damages 
in the fictitious action of ejectment are merely nominal, and 
the executor of the lessor would have no claim to costs. 
(Adams’ Ejec. 320.) 

In many of the American States the rents and profits may 
be recovered directly in the original action of ejectment, and 
the English rule seems to have been adopted to allow a re- 
covery for the rents and profits, in the name of the fictitious 
lessee, after the death of the lessor. (Kinney v. Beverly, 1 
Hen. & Mun. 531; Jackson v. Davenport, 18 J. R. 295; 
Watson v. Tindal, 24 Georg. 494; Frier v. Jackson, 8 J. R. 
507.) 

In no case, however, is the nominal plaintiff allowed to re- 
cover the possession of the land after the death of the real 
plaintiff. 

In Pennsylvania, (Regan v. Phillips, 4 Yeates, 582,) it is 
held that if pending the suit the title of the plaintiff be di- 
vested by act of law or his own act, he shall not recover pos- 
session, but may have his damages and costs. To the same 
effect is the case of Murray v. Garretson, 4 S. & R. 180. 
In Maryland, Cresap v. Huston, 9 Gill, 269; Carrol v. Nor- 
wood, 5 Harr. & J. 164. In Vermont, Benton v. Austin, 
4 Vt. 105, and Cheney v. Cheney, 26 Vt. 606. Also, Tor- 
rence v. Betsey, 30 Miss. Rep. 129. 

III. Proof was given on the part of the plaintiff, that if the 
premises had been free from litigation and had been put to 
rent, the rents and profits would have amounted to a sum 
justifying the finding of the jury. On the other hand, it was 
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shown that the rents and profits actually received by the de- 
fendants did not exceed the public charges. 

Upon this evidence the defendants asked the following in- 
struction : 

“625. If the jury find that the plaintiff and defendants, at 
the commencement of this suit, were respectively entitled to 
undivided interests in the lot in controversy, then the jury 
should find for damages no more than the proportional share 
of the plaintiff of the rents and profits actually derived by 
the defendants from said premises.” 

This instruction was refused, and the jury found for the 
plaintiff 11-15 of the land and gave to the plaintiff damages 
to the amount of $40,000, and assessed the monthly value of 
the plaintiff’s share at $733, equivalent to $8,796 per annum. 

The real point of dispute between the parties is whether 
one tenant in common can recover in ejectment from his co- 
tenant more than his share of the rents and profits actually 
received by such co-tenant. 

The reasonable measure of damages in all cases is the 
value of the right of which the party has been deprived. It 
becomes necessary then to examine the relation of tenants in 
common to ascertain the value of a right which one with- 
holds from the other. (Wheeler v. Horne, Willes, 208; 
Badger v. Holmes, 6 Gray, 118; Moses v. Ross, 41 Me. 360: 
Ruffner v. Lewis, 7 Leigh, 720.) 


Glover & Shepley, Krum & Todd, for respondent. 


I. The defendants, having denied plaintiff’s right in toto 
and excluded him from the land, was a trespasser and liable 
as such in tort, in which case the rule is always the actual 
damages and may be more. (11 Ired. 211; 9 Ired. 222; 8 
Wilson, 118.) The plaintiff is not confined to the very 
mesne profits only, but may recover for his trouble. I have 
known four times the value of the mesne profits given by a 
jury in this sort of action of trespass. (24 Mo. 541.) The 
law of ouster in an action of ejectment between co-tenants, 
wherein one denies the other ever had title, must be the same 
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as in an action where there is no such relation. (1 Salkeld, 
392; 7 Penn. S. R. p. 400; 3 Shepley, 218; 8 Dana, 163 ; 
9 Dana, 885; 44 Me. 154; 15 N. H. 412; B. Mon. 457; 2 
Wm. Black, 1077; 3 Wilson, 118.) The Missouri statutes 
concerning ejectment would seem to settle this question. (1 
R. C. 1855, p. 692, § 13.) 

II. The plaintiff's recovery was not defeated by the trans- 
fer of the land by Cutter pending suit. 

It may be conceded that in the absence of any statutory 
provision a conveyance of the locus in quo pending the suit 
would prevent a recovery of the land conveyed; such con- 
veyance, however, did not annul the title to the land. The 
right remained in being and could have been enforced by the 
assignee in another proceeding. The question, then, of how 
it was to be enforced was one merely of practice, and was 
within the scope of legislation. The Legislature provided, 
by an act approved February 28, 1859, that all suits pending 
and in the condition of this one “ might be prosecuted in the 
name of the original party.” (Sess. Acts of 1858-9, p. 36.) 
This act has been assailed as unconstitutional. No court has 
ever, so far as I know, denied to the Legislature the power to 
change the rules of practice in relation to pending suits. (16 
Mo. 68; 10 Wend. 210; 2 Paige, 284; 4 Cow. 384; 11 Paige, 
400; Davidson v. Wheeler, 1 Morris, Iowa, 238; also Bal- 
lard v. Ridgeley, Id. p. 27.) “ When the suit in this case was 
commenced the defendant could have defeated the suit unless 
plaintiff proved the names of the persons composing the firm, 
but the statute took away this technicality of the defence.” 
(2 Yeager, 125; Hope v. Johnson, 16 B. Mon. 15; Walston 
v. Commonwealth, 1 Hempstead, 118; 2 Stewart, 228, anony- 
mous; 1 J.J. Marsh, 563; 12 Smedes & Mars. 347; Bolton 
et al. v. Jolinson et al., 5 Barr. 145; Hunckle v. Riffert, 6 
Barr. 196.) In this case the act gave to one of the plain- 
tiffs a recovery in a form which he did not have when the suit 
was brought. 

It is believed that at all times in Missouri ejectment has 
been the appointed remedy in some classes of titles. (1 R- 
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C. 1825, p. 343; Mitchell v. Tucker, 10 Mo. 260.) In 1849 
the Wells code introduced’ without objection from the bar the 
practice of carrying on suits in certain cases in the name of a 
plaintiff who had conveyed his title. This was the equity 
practice. 

But it has been objected that the title of the act in ques- 
tion being in these words, “ An act to amend article eleven 
of the act to regulate practice in courts of justice, approved 
12th December, 1855,” it cannot embrace the present suit, 
because said act of December 12, 1855, by section 44 of the 
13th article thereof, was prevented from operating on actions 
pending when it took effect. If such a construction should 
be placed on it, the act of February 28, 1859, is rendered 
null. The provisions in regard to costs in the act of 1859 
were immaterial parts thereof, all courts having all said pow- 
ers independent of it. No court of law or equity would per- 
mit any one to use another’s name in the incurment of costs 
against him without indemnity. But in fact the title of the 
act has nothing to do with this question. It is no part of the 
act, and is never seen or considered except when the words 
of a statute are too vague and uncertain to be comprehended 
of themselves. (1 Kent’s Com. 460; 2 Cranch, 386; Bus- 
bee’s N. C. Law R. 131; 1 Md. 351, 370; 6 Engl. 44; Da- 
vie’s R. 88,45; 1 Geo. 171; 9 Porter, 270; 3 McCord, 298; 
15 John. 89; 1 Kent, 461; 2 Md. 111; 2 Geo. 526; 5 Md. 
471; 2 Bailey, 344.) 

III. The defendants were estopped to set up title in Li- 
rette, because Lirette was himself estopped to set up title as 
against Vifvarenne and his assignee on the facts stated in in- 
struction No. 1 of the plaintiff. 

It will be seen Lirette conveyed the land in dispute to Vif- 
varenne, “ guarantying ” the same “ from all mortgages and 
claims generally whatsoever.” This deed was the solemn 
contract of Lirette never to disturb the possessor of enjoy- 
ment of the property conveyed by Lirette. This is an ex- 
press covenant of non-claim. (14 Cal. 473.) The civil law 
is the common law of Continental Europe, and of course of 
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Spain, till shown to be altered by the Cortes or the decrees of 
Spanish monarchs. (1 Kent, 514.) What, then, was the 
civillawofsales? Why, thatin every sale there is a warranty 
in consequence of the sale— Sive tota res evincatur, sive 
pars habet regressum emptor in venditorem’—whether the 
part or the whole of the thing sold is taken away, the pur- 
chaser has his recourse on the seller. (1 Domat. 57, pt. 3 
of § 2; 2 Mor. & Carl, Partidas L. 82.) At all times, then, 
after the sale Lirette was bound not to claim this land against 
Vifvarenne. Could, then, the defendant set up Lirette’s title 
against the plaintiff when Lirette could not do it? (3 Mo. 
40.) By the descent of the land to Louis Vifvarenne and 
from him to plaintiff’s assignors, the covenant of warranty 
passed to the plaintiff and estopped Lirette from setting up a 
claim against plaintiff. (Stoddard v. Chambers, 2 How, 316.) 

“Tt is an inflexible rule that where both parties claim un- 
der the same person, neither can deny his right, and, as _be- 
tween them, the elder is the better title.” (8 Ired. 285.) 

IV. The United States survey No. 1479 was conclusive of 
the true location of the one by forty arpens of land granted to 
Lirette and by him sold to Vifvarenne. (8 How. 860; 17 
How. 403; 18 How. 512; 30 Mo. 202; 28 Mo. 556.) 

V. The inventory was not conclusive proof of pedigree. 
This document was excluded on the first trial. (See 16 Mo. 
45.) 

‘“‘ As letters testamentary are evidence of the death of tiie 
intestate, there would seem to be no impropriety in per- 
mitting the inventory and appraisement under the Spanish 
law to have that effect.” 

This is, as far as it is possible to go, “‘ evidence of the death 
of the intestate ;”’ but this inventory is not letters testamen- 
tary on John B. Vifvarenne, nor does it say that he is dead. 
Taking the whole thing to be true as set forth in the paper, 
what is it? Why, that Genevieve, wife of the late John B. 
Vifvarenne, had two children living with her. The inven- 
tory is of her property, not Vifvarenne’s. The paper should 
prove her death, not his. But it is used to show she is liv- 
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ingandhedead. Letters of administration are only prima fa- 
cie evidence of death. They cannot be more. But this is 
not an inventory of a decedent’s effects at all. (See 2 Moreau 
& Carl, Partidas, 1014, and 1 White’s R. 112.) 


A. Todd, for respondent. 


The location of the lot by a survey was the exclusive right 
of the government, it being confirmed “to be surveyed.” It 
was the government’s bounty, and therefore its right to re- 
serve the power of its location. (8 How. U.S. Rep. pp. 345, 
363, & 17 How. 403, 413-16.) 

The defendants were estopped from denying that Vifva- 
renne was the owner of the lot when he died, if the jury 
found the fact to be that the defendants claimed the lot un- 
der Vifvarenne. (Jackson, ex. dem. v. Bush, 10 J. R. 223 ; 
Jackson, ex. dem. v. Hinman, 10 J. R. 292; Jackson v. Street- 
er, 5 Cow. 529; Lincoln v. Jackson, 8 Cow. 586; Jackson v. 
Vosburg, 9 J. R., 270; 27 Mo. 48—see Ins. on p. 49—sce 
pp. 52, 53; Dickson v. Anderson et al., 9 Mo. 155.) 

The defendant’s cases are not applicable. Landis v. Per- 
kins, 12 Mo., and Blair & Smith, 16 Mo., decide that the 
grantee holds adversely to his grantor to the extent that he 
is not estopped from the defence against him under the stat- 
ute of limitations. Also Macklot v. Dubreuil, 9 Mo. 480. 
This doctrine is allowed in the case at bar. 

The cases of Joeckell v. Easton, 11 Mo., and Sparrow v. 
Kingman, 1 Comst., 1 N. Y. 242, are cases in which the 
attempt of the defence was to show that there was no title in 
the person both sides claimed under. In this case at bar 
title in Lirette is not denied but affirmed by both sides, and 
each claim it by deeds shown. Without this defendants ap- 
pear as mere trespassers, and then they are estopped, as deci- 
ded in Macklot v. Easton, except as 

Il. The transfer by plaintiff of his interest in the property 
sued for during the pending of this suit, did not prevent the 
same recovery in this action as if he had not made any trans- 
fer. To such a case as this the act of the Legislature, ap- 
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proved February 28, 1859, (Sess. Acts, 1859,) is applicable. 
It is a rule of construction of statutes that every enactment 
shall have a real and actual operation, and shall be presumed 
to have been needed for the purposes indicated in it. 

Actions begun under the practice act of 1855 did not need 
this enactment, for they already had it. (Sec. 34, art. 11, 
p-. 1275, 2 R. C. 1855.) But actions begun before 1848 did 
need it to enable them to be carried on in the name of the 
original plaintiff, for a full recovery, after he had transferred 
an interest in the action. (Sec. 43, art. 13, Practice Act, p. 
1293.) 

For these actions were governed by the practice at com- 
mon law and under our ejectment act; at common law by 
plea in such a case as this. (Stearns on Real Actions, 201 & 
206 & 7; § 14 of the act relative to ejectment, p. 693, R. C. 
1855; same law, § 15, p. 443, R. C. 1845.) 

Besides, had defendants pleaded these conveyances as they 
should have done, plaintiff might have reinstated himself by 
getting a reconveyance to him. (1 Tenn. 515.) 


Drypben, Judge, delivered the opinion of the court. 


This was a suit to recover a tract of one by forty arpens of 
land, situate in the ancient common fields of St. Louis, now 
within the city limits. The plaintiff recovered a verdict and 
judgment in the Circuit Court for eleven-fifteenths of the 
land, and for forty thousand dollars damages, from which 
the defendants have appealed to this court. 

The tract in controversy was confirmed to “ Lirette’s rep- 
resentatives,” by the act of Congress of the 29th of April, 1816. 

The plaintiff’s case assumes that the origin of the title was 
a concession to Louis Lirette in 1769, by St. Ange, the French 
commandant at St. Louis, and to establish title in himself 
the plaintiff read in evidence: 

1. This concession to Louis Lirette, of 1769, of one by forty 
arpens. 

2. Duralde survey of a lot of one by forty arpens for Li- 
rette, executed about the year 1772. 
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8. An act of sale in 1774, by Louis Lirette to John B. Vif- 
varenne, of the lot conceded. 

4. The confirmation of Recorder Bates to “ Lirette’s repre- 
sentatives.” 

5. The official survey of the tract in dispute, made by René 
Paul in 1826, in conformity with the confirmation ; and 

6. The deed of certain paternal heirs of Louis Vifvarenne, 
ason and heir of John B. Vifvarenne, the transferee of Li- 
rette, which the defendants admitted conveyed to the plaintiff 
eleven-fifteenths of whatever interest in the premises, if any, 
descended to Louis from his father, John B. Vifvarenne. 

The defendants read in evidence a deed dated 11th Octo- 
ber, 1817, from Toussaint Marechal and Charles Marechal 
to Pierre Chouteau, Sen., for the land in controversy, in 
which the grantors are described as “ heirs at law of the late 
Jacques Marechal and of Madame Vifvarenne, his wife,’ and 
by which they convey “all the rights, titles and claims which 
we (they) have in and to the said piece of land, as heirs of 
Madame Vifvarenne,” and “ warranting it free from all do- 
nations, debts, dower and mortgages.”’ That the effect the 
parties expected this deed to have may be the better under- 
stood, it is proper to observe that a marriage contract existed 
between John B. Vifvarenne and his wife, afterwards Madame 
Marechal, by which it was supposed, in case she survived her 
husband, she would succeed to one-half of his estate absolutely ; 
that she did accordingly survive him, and after the death of 
Vifvarenne she married Jacques Marechal, to whom she bore 
two sons, the grantors in the Chouteau deed, and then her- 
self died. Louis Vifvarenne, the half brother of the Mare- 
chals, died childless about the year 1813. 

The defendants also read a deed of 13th October, 1819, 
from Pierre Chouteau, Sen., and wife, to John Mullanphy, 
conveying to the latter two tracts of land, one of which was 
the tract in dispute. ‘The deed bounds one of the tracts ‘on 
the south by a tract of land formerly granted by the Spanish 
government to Mr. Louis Lirette, sold by the said Lirette to 
Mr. Vifvarenne, and by the heirs of said Vifvarenne to us,” 
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the grantors. The tract in controversy is then conveyed, 
and is thus described by the deed, viz: ‘“* Which last piece of 
land was originally granted to Mr. Louis Lirette, transferred 
by him to Mr. Vifvarenne, and which we (the grantors ) have 
acquired from the heirs of said Vifvarenne,” and ‘ warrant- 
ing it, as toward and against ourselves, heirs, administrators 
or executors, to be free from all debts, dower or mortgages, 
but without any other guaranty whatever.” It was likewise 
shown that the defendants were the heirs of John Mullanphy, 
the grantee in the last named deed. The defendants also 
gave evidence tending to prove that the lot conceded to Li- 
rette and transferred by him to Vifvarenne, was another and 
different lot from the one confirmed and in dispute, and loca- 
ted five and a quarter arpens south of it. 

In this condition of the evidence the court, at the instance 
of the plaintiff, instructed the jury as follows, viz: 

“If the one by forty arpen lot was originally conceded to 
Lirette and surveyed for him by Spanish authority, as shown 
by the documents given in evidence; and if afterwards the 
concession was transferred by Lirette to John B. Vifvarenne, 
as shown by the act of sale given in evidence; and the con- 
cession was afterwards confirmed by the act of Congress of 
29th April, 1816, and surveyed by the authority of the Uni- 
ted States, as shown by the documents given in evidence ; 
and if the defendants, as the heirs and representatives of 
John Mullanphy, claim the lot under the deeds they have read 
in evidence, then the United States official survey No. 1479 is 
conclusive evidence of tie true location of the one by forty 
arpen lot, and the defendants are estopped from denying that 
John B. Vifvarenne was the owner of the lot when he died.” 

The point in dispute, and which this instruction was in- 
tended to meet, was, whether the land which was confirmed, 
and now in suit, was the same tract thai was conceded 
by St. Ange to Lirette and by him transferred to Vifvarenne ; 
if not the same, as Vifvarenne’s title depended upon their 
identity, and as Vifvarenne’s was the only title shown by the 
plaintiff, the plaintiff was without right. 
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The question was one of fact for the jury, but the court 
practically solved it as a question of law, by appeal, 1st, to 
the conclusive nature of official surveys; and 2d, to the doc- 
trine of estoppel by deed. 

It is conceived that the rule which establishes the conclu- 
sive effect of a survey executed by the proper authority, has 
no application to a case like the present. If it was denied 
that the survey gave the true location of the tract confirmed, 
the rule might with propriety be invoked, but it is not gain- 
said in this case that the survey is in exact conformity with 
the confirmation. The thing denied is, that the tract con- 
firmed to Lirette is the same that Lirette had before transfer- 
red to Vifvarenne. Upon this point the survey of Paul could 
shed no light, and the court erred in telling the jury it did. 
It is proper here to remark, that in the certificate accompany- 
ing Paul’s survey of the confirmation it is stated as a fact 
that the lot surveyed by him and the lot conceded to Lirette 
are one and the same. It was no part of the duty of the sur- 
veyor to determine the existence or non-existence of this fact, 
and his statement in regard to it was unauthorized, and 
therefore incompetent on the question of identity. 

As to the doctrine of estoppel. Much and high authority 
may be found in support of the principle that a vendee is 
estopped to deny his vendor’s title ; but the opposite doctrine, 
established by a series of decisions of this court, has for a 
long time prevailed in this State, so that it may now be said 
to be the well settled law of Missouri, that a vendee holding 
by deed, holds adversely to his vendor, and is not estopped 
to deny his vendor’s title. (Macklot v. Dubreuil, 9 Mo. 473 ; 
Joeckel v. Easton, 11 Mo. 118; Landes et al. v. Perkins, 12 
Mo. 238; Blair v. Smith, 16 Mo. 273.) The instruction was 
therefore wrong on the subject of estoppel likewise. 

2. On the trial it became a question whether John B. Vif- 
varenne left two children, or one only, surviving him, That 
the son Louis survived there was no dispute; but as to a son 
named Francois, baptized April 9th, 1782, the same year of 
the father’s death, it was a matter of controversy which died 
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first, he or the father. The plaintiff gave evidence consisting 
chiefly of family tradition, tending to show that the child 
died first; and on the other hand, the defendants, to prove 
that the child outlived the father, read in evidence an official 
inventory, made August 19, 1782, of the property belonging 
“to Genevieve Cardinal, wife of the late John Baptiste Vif- 
varenne, and to her ¢éwo younger children living with her,” 
which was subscribed by Gov. Cruzat and witnesses of as- 
sistance, among whom was Sans Souci, a brother-in-law of 
Vifvarenne. A sale was had of the property October 2, 1782. 
The process verbal of the sale was also subscribed by Cruzat 
and witnesses, and it describes the property as belonging to 
Mrs. Vifvarenne and her two children. Sans Souci was a 
purchaser of several articles at the sale, and subscribed the 
process verbal. The process was likewise read by the de- 
fendants. 

The court then, at the instance of the defendants, instruct- 
ed the jury that “the inventory of the effects and property 
of Genevieve Cardinal and her two children, read by the de- 
fendants, is evidence that at the time it was made there 
were two sons of J. B. Vifvarenne surviving him.” But, by 
way of qualification, at the plaintiff’s instance, further 
charged the jury that “the inventory and process verbal is 
not conclusive evidence that Jolin B. Vifvarenne was then 
dead, or that two of his children were then living, but is a mat- 
ter to be considered by the jury in determining these questions, 
together with all the other evidence in the case; and the 
jury are at liberty, and it is their duty, to give only such 
weight to it as they shall think it entitled to, and to find 
these facts as they shall be satisfied in their own minds from 
all the testimony before them.” 

The propositions of law embraced in the instructions are, 
in the abstract, well enough, but under the evidence, as it 
existed, were not fairly applicable to the case. The instruc- 
tion carried upon its face a strong implication that there 
was something suspicious about the inventory and process 
verbal as instruments of evidence, and that it was the duty 
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of the jury to receive the facts attested by these documents 
with distrust. This was unjust. There was nothing in the 
case to excite the slightest suspicion of the authenticity of 
the documents themselves, nor was there anything in the 
facts they attested which was unreasonable or improbable. 

The instruments were made by an officer whose duty it 
was to speak the truth, assisted by others who had opportu- 
nities of knowing the truth, and who had no motive to make 
a false statement of the facts. The necessary operation of 
the instruction was to lead the jury to under-estimate this 
evidence. 

3. The questicn affecting the validity of the marriage con- 
tract between Vifvarenne and his wife, has twice before, 
when the case was here, received the consideration of this 
court. We will leave the question where the decision of our 
predecessors left it, and suffer that decision to remain the 
law of the case. (Cutter v. Waddingham et al., 22 Mo. 206.) 

4. In the interval between the institution of the suit and 
the trial of the cause, the plaintiff sold and transferred his 
interest in the property in controversy to another; and at 
the trial the plaintiff being thus without title, the defendants 
objected that he could not recover the land, but only such 
damages as he had sustained anterior to the transfer. The 
objection, however, was overruled by the court, and its ac- 
tion in this regard is assigned for error. The objection in- 
volves the construction of the act of the 28th of February, 
1859, which, by its title, purports to be amendatory of the 
practice act of 1855. 

It is not denied that, if the action had been brought under 
the law of 1855, the amendatory act would apply to the case 
and permit the suit still to be prosecuted in the name of the 
plaintiff; but as it was brought in 1846, before the adoption 
of the new code of practice, the defendants maintain that the 
amendatory act does not embrace the case. ° 

The law of 1855, regulating the practice, expressly enacts 
that its provisions shall not apply to actions then pending, 
but that such actions ‘* shall be conducted to final judgment 
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in all respects as now provided by law.” (R. C. 1855, p. 
1293, § 44.) 

The following is the act of February 1859, viz: “In case 
of any transfer heretofore made, or hereafter to be made, of 
an interest in any action now pending, or hereafter to be 
brought, other than that occasioned by the death, marriage, 
or other disability of a party, the action shall be continued 
in the name of the original party, if the party to whom the 
transfer is made will indemnify the party in whose name the 
suit is to be continued against all costs and damages that 
may be occasioned thereby ; or the court may allow the per- 
son to whom the transfer is made to be substituted in the 
action ; and in all such cases, the party to whom the transfer 
is made may be required by the court, upon the applica- 
tion of the party who made the transfer, either to give such 
indemnity or to cause himself to be substituted in the action, 
and upon his omission to do so the court shall order the suit 
to be dismissed.” (Sess. Acts 1858-9, p. 36.) 

Now, the question is whether the provisions of this act, 
like those of the act to which it, by its title, purports to be an 
amendment, are restricted in their application to actions 
brought under the law of 1855, or whether they embrace as 
well cases previously brought. There is nothing about the 
act, except its title, that could raise the slightest doubt as to 
its universality. It is a remedial statute, and ought to be 
construed liberally for the suppression of the mischief in- 
tended to be remedied. The words of the act are plain and 
exceedingly comprehensive, embracing “any action now 
pending,” without any qualification as to the time when, or 
the law under which, such action was commenced. ‘This case 
is within the reason of the act; the same reason which de- 
mands the remedy for cases under the new law equally re- 
quires its application to those under the old. The title may 
aid in the construction of a statute when its words are too 
vague and uncertain to be comprehended of themselves, but 
in this case there is no such necessity for any such resort. 
The act establishes a wholesome rule of practice, applicable 
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alike to all actions, and the instruction asked by the defend- 
ants on this point was properly refused. 

5. The last point which we are required to pass upon con- 
cerns the measure of damage. Proof was given on the part 
of the plaintiff that if the premises had been free from litiga- 
tion and had been put to rent, the rents and profits would 
have amounted to a sum justifying the finding of the jury. 
On the other hand, it was shown that the rents and profits 
actually received by the defendants did not exceed the public 
charges. Upon this evidence the defendants asked the court 
to instruct the jury “that if they found that at the com- 
mencement of the suit the plaintiff and defendants were re- 
spectively entitled to undivided interests in the lot in contro- 
versy, then the jury should find for damages no more than the 
proportional share of the plaintiff, of the rents and profits aclu- 
ally derived by the defendants from said premises.’ The court 
refused the instruction, and its refusal is assigned for error. 

Generally, the actual annual value of the property detained, 
with interest thereon, is the measure of damage in ejectment ; 
and we find noauthority tosustain the proposition that the case 
of tenants.in common forms an exception to the general rule. 

The fact that the land is held by the owners in undivided 
interests in any case may very well tend to diminish the 
annual value, and reduce it below what it would be, if the 
land was held in severalty ; and it is a circumstance which 
the jury may well consider in determining the question what 
the annual value is. It however in nowise infringes the 
rule. The court committed no error in refusing the instruc- 
tion. For the giving of the first and fifth instructions for 
the plaintiff, the judgment of the Circuit Court must be re- 
versed, and with the concurrence of Judge Bates it is reversed 
and remanded. 

Judge Bay having been of counsel, did not sit in this case. 


Judge Bares. In my opinion, after the plaintiff Cutter had 
conveyed away the land, he could not recover the possession 
of it in this suit. 











OCTOBER TERM, 1862. 287 


State, ex rel. Register of Public Lands, v. Auditor of Public Accounts. 





Strate, ex rel. Recister or Pustic Lanps, v. AUDITOR OF 
PuBLic ACCOUNTS. 
Constitution. The joint resolution of the General Assembly, approved Janu- 
ary, 1863, so far as it forbids payment to the register for the services ren- 
dered by him, under the act of March 15, 1861, is retrospective in its opera- 
tions, and destructive of a vested right and therefore void. (See next case, 
State, ex rel. Register v. Auditor.) 


Petition for Mandamus. 


[After the decision of the case of the State, ea rel. Register 
v. Secretary of State, the General Assembly passed a resolu- 
tion forbidding the auditor to issue his warrant, and applica- 
tion was made to the court at an adjourned term at St. Louis 
to obtain mandamus. ] 


Ryland § Son, for petitioner. 


It will at once be seen that the constitutionality of the joint 
resolution of the General Assembly is the main question in 
the controversy. We contend that the joint resolution is re- 
trospective in its operation; that it was purposely and by de- 
sign made to operate retrospectively, and therefore it is a 
nullity. 

I. There is a preliminary question. This joint resolution 
lacks a constitutional prerequisite. To be a law, it must 
pursue the form and style which our State constitution has 
prescribed. 

Isitalaw? Then it should be in the style pointed out. 
Our constitution, art. III., § 36, declares that ‘“‘ The style 
of the laws of this State shall be, ‘ Be it enacted by the Gen- 
eral Assembly of the State of Missouri.’” Article IV., § 11, 
declares “ that every resolution to which the concurrence of 
the Senate and House of Representatives may be necessary, 
except on cases of adjournment, shall be presented to the 
Governor, and before the same shall take effect shall be pro- 
ceeded upon in the same manner as in the case of a bill.” 
Same article, § 10, prescribes how a bill shall become a law. 
The joint resolution in this case, relied upon by the auditor 
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of public accounts, lacks this constitutional style, and this is 
a nullity. If this point be ruled for us, then a peremptory 
mandamus must issue in behalf of the petitioner. 

II. This joint resolution is retrospective in its operation, 
was made so by design, and on purpose to deprive the peti- 
tioner of a vested right; consequently is in the teeth of the 
constitution, and utterly void. The bill of rights, embodied 
in our State constitution, § 17, of art. XIII., declares “ that 
no ex post facto law, nor law impairing the obligation of con- 
tracts, or retrospective in its operation, can be passed.” 

The petitioner is required, as an officer of this State, to 
perform certain arduous duties. He has executed to the 
State his bond, with large penalty, for the faithful perform- 
ance of his official duties. The General Assembly, by its en- 
actment, states what he, as register of lands, shall do ona 
particular subject, and for the performance of his duty as 
pointed out and required by the said enactment, the State 
agrees to pay him a specific sum of money. But as no money 
can be drawn out of our treasury except by your warrant, 
Mr. Auditor, we resolve that you are not to give him your 
warrant; that we will not pay him; we break our faith with 
him. 

It is contrary to the well defined principle of the common 
law, which asserts that ‘ Nova constitutio futuris formam 
debet imponere non preteritis.” It is contrary to the maxim 
of the civil law, which declares that ‘ Nemo potest mutare 
consilium in alterius injuriam. It is contrary to the current 
of our own decisions from our earliest judicial history to the 
present day—from the case of Bailey v. Gentry and wife, in 
1822, to the case of Stevens v. Andrews, 1861. 

In support of our second proposition that this resolution 
is retrospective in its operation and contrary to our funda- 
mental law, we cite the following authorities: Dast v. Van 
Kleeck, 7 Johnson, 477 ; 6 Cowan, N. Y., 642; 9 Cowan, N. 
Y., 641; Danks v. Quackenbaugh, 1 Coms. 129; People v. 
Foot, 19 Johns. 58; McKown v. Devries, 3 Barb. 196; Pic- 
quett, appellant, 5 Pick. 65; 10 Mass. 437; 11 Mass. 396 ; 4 














OCTOBER TERM, 1862. 289 








State, ex rel. Register of Public Lands, v. Auditor of Public Accounts. 





Harrington, 479; 6 Barr. 507; 1 Aik. 121; Woart v. Wimick, 
3 N. H. 477; 2 Show. 17, t. p.; Couch v. Jeffries, 4 Bur. 
2460; Williams v. Pritchard, 4 Durn. & East. 2; Smith’s 
Com., pp. 289, 293, 531, 540; Bailey v. Gentry and wife, 
1 Mo. 164; Bumgardner v. Howard (Cir. Ct.) 4 Mo. 50; 17 
Mo. 529; 31 Mo. 205; 8 Mo. 142. 


Broadhead, for respondent. 


Tn regard to the first question raised, to wit, that the joint 
resolution in question has not the force of law, because it is 
not preceded by the style “ Be it enacted by the General As- 
sembly of the State of Missouri” prescribed by the constitu- 
tion for all laws, it is submitted— 

I. Our constitution provides “ That the legislative power 
shall be vested in the General Assembly,” § 1, art. 3. Any 
expression, therefore, of the Legislature, within the scope of 
its powers, is the law. Does it matter in what particular 
form that will is expressed ? 

The clause requiring all writs to run in the name of “ The 
State of Missouri” is just as imperative, and yet our court 
has decided that itis merely directory. (See Davis v. Wood, 
7 Mo. 162.) Our constitution, art. IV., § 11, evidently in- 
tends to give to a joint resolution the force and effect of a 
law, and if there is any distinction between a joint resolution 
and bill, I have not been able to find it, except that, general- 
ly speaking, a resulution is intended to reach a particular 
case and not a class of cases. The constitutions of some of 
the States, as New York and Wisconsin, provide that ‘ No 
law shall be enacted except by bill.” (See Sedg. on Stat. 
Law, p. 65.) 

The clause in the constitution of New York which provides 
*¢ that the question upon the final passage shall be taken im- 
mediately upon the last reading, and the yeas and nays en- 
tered in the journal,” has been held to be merely directory. 
(4 Sel. 317. ) 

Il. It is further submitted that the law, or joint resolution, 
in question is not retrospective ; it merely suspends the op- 
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eration of the previous law. The General Assembly has the 
control of its own funds, because no money can be drawn 
from the treasury but in consequence of appropriations made 
by that department of the government, and in this respect it 
possesses no more power than an individual, who, although 
he may have agreed to pay money on a contract, may refuse 
to do it if he has been imposed upon or defranded—doing this, 
however, at his own peril, to be determined by a suit in court, 
the only difference being that the State cannot be sued; but 
this does not affect the principle. 

The auditor, so far as the duties of his office are concerned, 
is the mere creature of the General Assembly. Sec. 6, art. 
VIII., of amendments to the constitution, “ He shall perform 
such duties as may be required of him by law.” These du- 
ties may, therefore, be changed at any time by act of the 
General Assembly. . 

This change may affect the remedy but not the right of 
the party having a claim against the State; and it has al- 
ways been held that a law changing the remedy and not the 
right is not retrospective in its operation. 


Bates, Judge, delivered the opinion of the court. 


The act of the General Assembly of March 15, 1861, im- 
posed upon the register of lands certain duties, for the per- 
formance of which a certain compensation was provided, to 
be “paid out of the State treasury, upon the production to 
the auditor of public accounts of the certificate of the secre- 
tary of State that such service has been performed.” 

The performance of the service was not a voluntary act of 
the register, but was required of him by law. 

We do not think it necessary in this case to determine 
whether the joint resolution pleaded by the auditor was 
passed in such conformity to the requirements of the consti- 
tution as to the style of acts, as to give it effect as a law. 

Regarding it as formally passed, we yet think that it cannot 
lawfully have the effect designed. 

When the register had performed the services required of 
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him by the act of 1861, his right to the compensation pro- 
vided by that act was perfect, and any obstruction of the 
means by which it was provided that he should be paid 
which effectually bars him from the receipt of that compen- 
sation, is equivalent to an absolute refusal to pay him, which 
is a denial of right and not a mere alteration of the form of 
remedy. The General Assembly has never directed in what 
manner and in what courts suits may be brought against the 
State, as required by the constitution ; so that, if this resolu- 
tion of the General Assembly should stop the payment to the 
register of his compensation provided by law, he is left utterly 
without remedy. 

Had, then, the General Assembly power to pass this res- 
olution ? The constitution declares that no law retrospec- 
tive in its operation can be passed. Regarding the resolution 
as intended to be a law (and if it is not it has no effect), it is 
undoubtedly retrospective in its operation, and destructive of 
a vested right, and therefore void. 

It was argued in behalf of the auditor that he was subject 
to the directions of the General Assembly, which can prescribe 
his duties and alter them at pleasure, and that this resolution 
was a mere direction to him as to the performance of his 
duties, which he was lawfully bound to obey. Without dis- 
puting the general principle, it is a sufficient reply to this ar- 
gument to say that such directions cannot be lawfully given 
and obeyed for the mere purpose and effect of destroying the 
rights of other persons already vested by law. 

Peremptory mandamus is awarded. Judge Dryden con- 
curs. Judge Bay being sick did not sit in the cause. 


END OF OCTOBER TERM. 
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Strate, ex rel. REGISTER OF LANDS, v. SECRETARY OF STATE. 


Mandamus.—Under the act of March 15, 1861, (Sess. Acts 1860-61, p. 87, § 7,) 
the duty of the secretary of State was merely ministerial, to verify the cor- 
rectness of the account, and a mandamus will lie to compel him to perform 
the duty. Bay, J., dissenting. 


Petition for Mandamus. 
Ryland & Son, for relator. 
Bates, Judge, delivered the opinion of the court. 


The General Assembly, by an act on the 15th day of March, 
1861, by the first section thereof, required the register of 
lands, on the first Monday of July, 1862, to advertise for sale, 
in some newspaper printed at the seat of government, all the 
lands and town lots returned to his office as forfeited to the 
State, or unsold, upon which the taxes and costs for the years 
from 1844 to 1859, inclusive, or for any one or more of said 
years, remain due and unpaid at the date of the advertise- 
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ment. The second, third, fourth, fifth and sixth sections 
prescribed details as to advertising and selling the lands. 

The seventh section is as follows: 

“The collector and the printer shall receive the same com- 
pensation and be paid in the same manner as like services are 
required to be paid by the laws existing at the time of the 
rendition of service, and the register of lands shall be paid 
fifteen cents for each tract of land or town lot certified out 
for sale under this act; all of which fees shall be, by the reg- 
ister, added as costs to the amount of State taxes, opposite each 
tract or lot. The register’s fees shall be paid out of the State 
treasury, upon the production to the auditor of public ac. 
counts of the certificate of the secretary of State that such 
service has been performed.” 

The register of lands, in July, 1862, presented to the sec- 
retary of State an account, in which was stated the number 
of tracts of land and town lots certified out for sale, as al- 
leged by him, and requested the certificate of the secretary 
of State that such service had been performed. The secretary 
of State refused to give the certificate, and the register ap- 
plied to this court for a mandamus upon the secretary to 
compel him to grant the certificate, and a rule was made 
upon the secretary, Oliver, (which the parties agree is to be 
regarded as an alternative mandamus,) requiring him to 
show cause, in this court, at the January term, 1863, why 
he does not certify the said account, and that the service for 
which said account is made has been performed. 

Oliver shewed cause as follows: 

1. There is no law requiring him to certify the account. 

2. He could not certify that the services had been perform- 
ed until evidence thereof satisfactory to him had been fur- 
nished, and that it was not pretended that such evidence had 
been produced. 

3. An argument upon the act, to show that it does not re- 
quire him to give a certificate of the services performed. 

4, Even if the law requires him to certify that the services 
had been performed, he could not do so until evidence had 
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been produced to him to satisfy his mind that the certificate 
was true, which had not been done. 

5. A repetition of the allegation that evidence was not pro- 
duced to him. 

6. A statement that the account was erroneous in this, 
“ that the complainant charged, in said account, fifteen cents, 
in a great many cases, for each division and subdivision of an 
entire and contiguous tract of land belonging to, and assessed 
to the same person, thereby, in some cases, charging thirty, 
and in others forty-five, and even sixty cents, for one tract of 
land assessed to the same person, when, by the law, he was 
only entitled to charge the sum of fifteen cents therefor.” 

7. A repetition of the allegation that sufficient evidence 
was not produced to him that the services had been perform- 
ed, with an inuendo that it was requisite to give him evidence 
that the work was correctly performed. 

8. A statement that he was and is willing to examine the 
work, and see if it has been performed, as soon and as fast as 
the other duties of his office would permit; and if, upon such 
examination he found that the work had been done, he was 
willing to make out such certificate as the law directs, but 
that the complainant insisted that the certificate should be 
made at once, without such examination, which was refused 
by him. 

9. A statement that the complainant has not had the said 
delinquent tax list from the year 1844 to 1859 advertised as 
the law in such cases directs; and a statement that no evi- 
dence was furnished him but the statement of the complain- 
ant, and a printed list on a strip of paper. 

To this return the complainant, Orr, answered— 

1. That the law does require the secretary of State to cer- 
tify that the services were performed. 

2. That the complainant did offer to show the defendant, 
by sufficient testimony, that he had performed the work, 
which defendant refused to hear. 

3. A denial of the soundness of defendant’s argument given 
as the third cause stated in his return. 
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4. A denial that sufficient evidence had not been given to 
defendant, with a statement of the character of evidence 
given and tendered to him. 

5. Allegations that he offered to prove by his clerks that 
the services had been performed, and that he tendered to de- 
fendant the privilege of examining the records in his office 
as much as defendant wished. 

6. A denial that he, in any instance, charged more than 
fifteen cents for any one tract of land certified out by him. 

7. An allegation that the defendant refused to hear tes- 
timony offered. 

8. A denial that he, complainant, insisted that the certifi- 
cate should be made at once, without examination ; and an 
averment that the defendant refused to hear testimony of- 
fered, or to state when he would hear it, or when he would 
make the certificate. 

9. A statement that complainant did have the said delin- 
quent tax list from 1844 to 1859 advertised according to 
law, and did deliver to defendant a complete printed copy of 
the same, shewing each tract of land in the State thus ad- 
vertised, &c. ; and that defendant did not deny that it was a 
true copy, or had been printed, and has not specified in his 
return in what respect the advertisement was not properly 
made. 

The defendant moved the court to strike out this answer, 
which motion was regarded as a demurrer, and upon the ar- 
gument upon it the whole subject was discussed by counsel, 
and the consent of the parties expressed that the whole mat- 
ter should be considered and disposed of by the court. 

The first question presented by the pleadings, and which 
lies at the foundation of the whole matter, is, what is the 
duty of the secretary of State in the premises? The only 
words of the statute which defines his duty are these: “ The 
register’s fees shall be paid out of the State treasury upon 
the production to the auditor of public accounts of the certifi- 
cate of the secretary of State that such service has been per- 
formed.” These words occur in a section which provides 








JANUARY TERM, 1863. 297 





State, ex rel. Register of Lands, v. Secretary of State. 





first for the compensation of the collectors and printer for 
their portions of the work required by the act, and then pro- 
vides that the register shall be paid fifteen cents for each 
tract of land or town lot certified out for sale under this act, 
which fees are to be added to the taxes on each tract of land. 

In order to define with any precision what duty is incum- 
bent upon the secretary of State, it is necessary to regard the 
whole act and its general purpose. 

A large number of tracts of land had become forfeited to 
the State for taxes for many years, the accounts and records 
of which pertained to the office of the register of lands. 
The General Assembly directed these lands to be sold in the 
counties in which they lie, and directed what duties should 
be done by the register in reference to such sales; and final- 
ly, in the last section of the act, directed how the collector, 
printer and register should be paid for their services, and in 
this section only, and in this connection only, is any mention 
made of the secretary of State. It appears, therefore, that 
the only duty required of him has reference only to the com- 
pensation of the register. He is not required to direct, 
or superintend, or correct the work required of the register. 
If such duties had been required of him, they would, without 
doubt, have been declared specifically, and have been re- 
quired of him contemporaneously with the performance of 
the work by the register, whereas his only duty is to certify 
that the services have been performed, and this can only be 
done after their performance. Any discretion to be exer- 
cised in the performance of the duties devolved upon the 
register is to be exercised by him alone, and the secretary of 
State has only to certify the amount of work done, so as to 
verify the register’s account that it may be audited by the 
auditor of public accounts; and, as the amount of the regis- 
ter’s compensation depended entirely upon the number of 
tracts of land and town lots certified out for sale by him, the 
simple duty of the secretary of State was to ascertain the 
number of tracts of land so certified out by the register of 
lands, and grant to him a certificate of the number. 
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The register of lands is a public officer, authorized by the 
constitution, whose office is kept at the seat of government, 
where is also that of the secretary of State, who could have 
had access to the register’s office to examine such records as 
might be necessary to enable him to ascertain the number of 
tracts of land certified out by the register. 

The similar act of February 27, 1843, was different in its 
language, in describing what should be certified by the sec- 
retary of State, and expressed directly what this act intends 
by more general terms. That act was as follows: 

“The register of lands shall be entitled to fees for his ser- 
vices as follows: for every tract of land or town lot which he 
shall certify out for sale in the year 1843, thirty-five cents ; 
for every tract of land or town lot certified out after the year 
18438, twelve cents. 

“The fee herein allowed to the register of lands shall be 
paid by the State, but before the register shall be allowed 
any fees, he shall produce to the auditor of public accounts 
a certificate of the secretary of State, certifying the number 
of tracts of land and town lots certified out by the register 
under the provisions of this act.”” (Laws 1842-5, p. 142, § 
32 & 33.) 

Considering that the only object to be attained by the cer- 
tificate of the secretary of State was the verification of the 
account of the register for the services rendered by hin, it 
would seem that there could be no doubt that the secretary’s 
duty was the same as that required of him for a similar ob- 
ject by the law of 1845. 

With this view of the secretary’s duty, it is apparent that 
none of the various matters of law, fact and argument set out 
in his return to the rule made against him show any le- 
gal cause why he should not grant the certificate of the ser- 
vices rendered by the register. If the register has done any 
part of the work incorrectly, he may be responsible to the 
State for losses occasioned thereby; but that is no reason why 
the secretary should withhold his certificate of the amount of 
service rendered, concerning which only he was to certify, 
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and not concerning its correctness. His allegation that he 
was willing to examine the work, and if he found it perform- 
ed, to certify the fact, is disproved by the fact, that, although 
nearly six months has elapsed, he has not done so. 
Peremptory mandamus willissue. Judge Dryden concurs. 


Dissenting opinion, by Judge Bay. 


As I cannot concur in the opinion of my brother judges 
with reference to the application in this case, it is proper that 
I should assign the reasons for thus dissenting. 

The petition alleges (among other things) that by an act 
of the General Assembly, approved March 15, 1861, “ the 
register of lands was required on the Ist Monday of July, 
1862, to advertise for sale, in some newspaper printed at the 
seat of government, all lands and town lots returned to his 
office as forfeited to the State, or unsold, for which the taxes 
and costs for the years from 1844 to 1859 inclusive, or from 
any one or more of said years, remain due and unpaid at the 
date of the advertisement. Also, that said register should 
cause to be printed twenty slips for each county, setting forth 
the lands and town lots advertised for sale in such county. 

That by said act he was further required to place opposite 
each tract of land and town lot the name of the person to 
whom it was assessed, and the amount of taxes and costs due 
the State and county separately for each year, together with 
fifteen per cent. per annum upon said taxes and costs, to be 
computed up to the date of the advertisement. That by said 
act it was further declared that said register should on or be- 
fore the first Monday of August, 1862, make out a fair copy 
of all the lands and town lots, subject to sale under said act, 
in cach county separately, and transmit the same to the re- 
spective collectors of the proper counties, certified under the 
seal of his office, together with four copies of the advertise- 
ment and the twenty slips aforesaid. 

And by said act it was further declared that the register 
of lands should be paid fifteen cents for each tract of land or 
town lot certified out for sale under said act, to be added as 
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costs by the register to the amount of State taxes opposite 
each tract or lot, and that said tees shall be paid to the regis- 
ter out of the State treasury upon the production to the audi- 
tor of public accounts of the certificate of the secretary of 
State that such services have been performed. 

The petitioner then alleges a performance by him of the 
duties imposed by said act, and that the fees due him for 
such services amount to twelve thousand and sixty-one dol- 
lars and thirty cents. The petitioner further alleges that he 
offered to prove to the secretary of State by his clerks and 
other witnesses that he had performed all the services re- 
quired by said act, which proof the secretary refused to hear ; 
that he then presented to said secretary of State his account 
in the words and figures following: 


“‘ State of Missouri to Sample Orr, Register of Lands, Dr. 
July 22, 1862—To certifying out for sale under act of the 
General Assembly, approved March 15, 1861, 99,968 tracts 
of land and town lots, at 15 cents per tract, $14,995 20.— 
Cr. By 16,226 tracts of land and town lots, of which a list 
was made out by J. F. Houston, the former register of lands, 
during his continuance in office, under and by virtue of the 
above act, and for which he received the certificate of the 
secretary of State as required under said act. This work 
thus made out by said Houston was adopted by me, the pres- 
ent register, and is counted in the above number charged for 
by me, and the State has a credit for it as being paid to the 
. said Houston, former register of lands, $2,433 90. Balance 
due me, $12,561 30.—Sample Orr, register of lands.” 

That he presented said account to said secretary of State on 
Monday or Tuesday (a day or two before the filing of his peti- 
tion) and requested him to certify the same in order that he 
might present it to the auditor of public accounts for a war- 
rant on the State treasury for said amount; but the secretary 
refused to give him such a certificate, stating at the time that 
he must examine all the work and all the calculations, and 
that if one cent was wrong he would not certify; that all 
lands owned by one man and lying contiguous made one 
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tract, and that he had not time to make the examination 
then, and he would not certify until he did make the exam- 
ination if it took him two years to do it. The petitioner fur- 
ther states that on the day before the filing of this petition 
he again presented his account to said secretary, together 
with a copy of the printed advertisement, showing the whole 
number of tracts and town lots, and showing the manner in 
which the work had been done by him, and again requested 
a certificate, which the secretary refused to give; that it is 
the duty of the secretary of State to certify to the account, 
and not to the manner nor mode in which the work is done. 

The petition then prays that this court will make a rule 
requiring said Oliver to make said certificate, or show cause, 
if any he can, why a mandamus shall not be awarded against 
him commanding and compelling him to certify the said ac- 
count to be correct, &c. 

The answer of the secretary of State to the rule granted 
substantially declares that the duty required of him is not a 
ministerial act, but one necessarily involving the exercise on 
his part of judgment and discretion; that the register pro- 
duced to him no evidence that all of the work had been done 
for which he charged the amount set forth in his account, 
and that he could not therefore in conscience or law certify 
that the service had been performed. 

The respondent further states that the whole of the servi- 
ces for which said complainant’s account was made out, was 
not in fact performed, and that said account was erroneous. 

That said complainant in a great many cases charged fif- 
teen cents for each division and subdivision of an entire 
and contiguous tract of land belonging and assessed to the 
same individual, thereby in some cases charging thirty, and 
in others forty-five, and even sixty cents, for a tract of land 
assessed to one individual, when by law he was only entitled 
to charge therefor fifteen cents. 

The respondent denies that he ever contended that the 
register should do the work over again, but he does contend 
that enough evidence must be produced to satisfy his mind 
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that the services have been rendered and for which the charges 
are made, and that no such evidence was produced to him. 
He further states in his answer that the complainant did not 
advertise the delinquent tax list from 1844 to 1859, as the 
law in such case directs, and that he never produced to him 
any sufficient evidence of his having performed the services 
required, and for which the said account was made out; that 
the only evidence presented to him by complainant was the 
mere statement of complainant and a printed list or slip of 
paper which was in no way verified as correct. 

The replication traverses most of the allegations in the an- 
swer, and states that he, complainant, did offer to prove by 
his clerks and others that he had performed the services re- 
quired by said act. There is one allegation, however, which 
is not traversed, to wit, the allegation “ that the complainant 
in a great many cases charged fifteen cents for each division 
and subdivision of an entire and contiguous tract of land be- 
longing and assessed to the same individual, thereby in some 
cases charging thirty, and in others forty-five, and even sixty 
cents, for a tract of land assessed to one individual, when by 
law he was only entitled to charge therefor fifteen cents.” 

In reply to this the complainant denies that he in any in- 
stance charged more than fifteen cents for any one tract of 
land certified out by him; he charges that the law required 
him to certify the taxes assessed upon each tract of land sep- 
arately with the costs upon each tract, and denies that he 
ever in any instance charged more than fifteen cents upon 
any one such tract. 

The allegation is not that he charged more than fifteen 
cents upon one tract, but that he divided and subdivided in 
many instances a tract contiguous and assessed to and be- 
longing to one individual, and charged fifteen cents for each 
division and subdivision ; in other words, that he made each 
division and subdivision a tract by itself and charged, though 
it was a separate and distinct tract. 

The denial therefore that he charged more than fifteen 
cents for any one tract is not responsive to a denial of the al- 











JANUARY TERM, 1863. 303 





State, ex rel. Register of Lands, v. Secretary of State. 





legations, and according to the rules of pleading the allega- 
tion must be taken as confessed. 

Having thus stated the issues raised by the pleadings of 
both law and fact, I shall proceed to discuss the two proposi- 
tions presented for our consideration. 

_ 1. Have we the power to award a peremptory mandamus 
against the secretary of State as prayed for by the complain- 
ant ? 

2. If we have such power, do the facts in the case warrant 
its exercise ? 

In answer to the first proposition, I am clearly of opinion 
that we are clothed with no such authority. 

The rule of law is well settled, that where a purely minis- 
terial act is to be done and a party refuses to undertake it, 
and there is no other specific remedy, a mandamus will be 
granted to do the act which is required ; that is to say, to do 
his duty according to the best of his judgment. But when a 
complainant is against a person who acts in a judicial ca- 
pacity, or in any capacity which requires the exercise of judg- 
ment, deliberation or discretion, the court has no power to 
direct him how he shall decide, nor to interfere in anywise 
with his judgment when once exercised. 

If I can establish this principle of law to be true, it cuts 
this case up by the roots, and establishes conclusively a want 
of power on our part in the premises. 

The first case which I shall cite is that of the King v. the 
Justices of Kent, reported in 14 East. 395. 

It was an application for a mandamus by certain journey- 
men millers made to the court of King’s Bench, requesting 
the court to order the justices of Kent to limit and appoint 
the wages of millers in said county according to the statute 
in such case made and provided, and according to a petition 
presented for that purpose. The justices of Kent refused to 
entertain the application upon the ground of a want of jurisdic- 
tion. The King’s Bench awarded a mandamus, and Lord 
Ellenborough, in delivering the opinion of the court, said: 
“We do not, however, by granting this mandamus, at all 




















304 JEFFERSON CITY. 


State, er rel. Register of Lands, v. Secretary of State. 








interfere with the exercise of that discretion which the 
legislature meant to confide to the justices of the peace in 
session. We only say they have a discretion to exercise, and 
therefore they must hear the application ; but, having heard 
it, it rests entirely with them to act or not upon it, as they 
think fit.” 

It is unnecessary to cite other English authorities, for they 
are all, without an exception, to the same import. 

In the case of the United States v. Lawrence, 3 Dal. 42, 
it was determined by the Supreme Court of the United States 
unanimously, after a full argument, that although they might 
command an inferior judge to proceed to judgment, yet they 
had no power to compel him to decide according to the dic- 
tates of any judgment but his own. 

The case of Griffith v. Cochran, 5 Binney, 87, was an ap- 
plication for a mandamus against the secretary of the land 
office of Pennsylvania, to compel him to issue patents for cer- 
tain lands bought and paid for by the complainant. 

The act creating the land office required that the secretary 
should make all calculations of purchase money and interest 
on lands sold or that should be sold by the State, and direct 
the payment of the money, with the price of the warrants, 
into the State treasury. 

The Supreme Court of Pennsylvania made a rule upon the 
secretary to show cause, &c., and in reply to such rule the 
secretary stated that he was ready to perform his duty, but a 
dispute existed between him and the applicant with respect 
to the mode of calculating the fees, interest money, &c., and 
he claimed the right to make the calculations according to 
his own judgment. 


The mandamas was refused, and in delivering the opinion 
of the court C. J. Tilghman said: ‘“ Where a ministerial act 
is to be done, and there is no other specific remedy, a man- 
damus will be granted to do the act which is required; but 
when the complaint is against a person who acts in a judicial 
or deliberative capacity, he may be ordered by a mandamus 
to proceed to do his duty by deciding and acting according 
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to the best of his judgment, but the court will not direct in 
what manner to decide.” 

The Commonwealth of Pennsylvania v. The Judges of the 
Court of Common Pleas, 3 Binney, 273, is to the same effect. 

The Supreme Court of New York in Hull v. The Supervi- 
sors of the County of Oneida, 19 Johnson, 259, fully recog- 
nizes the distinction contended for by Lord Ellenborough in 
King v. The Justices of Kent, 14 East. 

J. Platt, in delivering the opinion of the court, said: “ The 
distinction recognized by us is, that where the inferior tribu- 
nal has a discretion and proceeds to exercise it, we have no 
jurisdiction to control that discretion by mandamus.” 

In Page, second auditor, v. Hardin, 8 B. Monroe, 654, the 
Supreme Court of Kentucky held that a mandamus would lie 
against the auditor for refusing to issue his warrant for the 
salary due to an officer. They held that the auditor had no 
discretion in such cases, and he was bound to know the sal- 
ary of the officer as fixed by law, and when it became due; 
but they expressly ignored the idea that it would lie against 
an officer whose duty involved judgment and discretion. 

But it is unnecessary to multiply authorities upon a prop- 
osition which is now universally admitted to be a fixed and 
settled principle of law. Let us then apply this principle to 
the case at bar. 

It is not contended that the secretary of State has refused 
to undertake the duty enjoined upon him, but that he has re- 
fused to do it in a particular manner; that is to say, that he 
has refused to certify to the complainant’s account, and re- 
fused to hear the testimony of complainant’s clerks as to the 
fact that the register had performed the duties enjoined by law. 

In the opinion delivered by my brother judges they say: 
‘¢ Any discretion to be exercised in the performance of the 
duties devolved upon the register, is to be exercised by him 
alone, and the secretary of State has only to certify the 
amount of work done so as to verify the register’s account, 
that it may be audited by the auditor of public accounts; and 
as the amount of the register’s compensation depended en- 
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tirely upon the number of tracts of land and town lots certi- 
fied out for sale by him, the simple duty of the secretary of 
State was to ascertain the number of tracts of land so certi- 
fied out by the register of lands, and grant to him a certificate 
of the number.” 

If the conclusion reached by a majority of the court is cor- 
rect, then I confess my inability to comprehend the meaning 
of the act, or the object of the Legislature in passing it. 

If the secretary has nothing to do but to count the tracts 
and certify to the number, then the Legislature committed 
the unpardonable folly of calling upon a high executive offi- 
cer to perform a duty which a school-boy ten years old could 
have performed with equal judgment and correctness. Why 
was the secretary of State interposed between the register and 
auditor? Why not have left it to the auditor to count up 
the tracts, which he could have done by one of his clerks 
with little trouble? | 

Some reason should be assigned for imposing upon an offi- 
cer a duty outside of his regular official duties. 

Again, if the interpretation placed upon the act by a ma- 
jority of the court is correct, the treasury is entirely at the 
mercy of the register. He may certify out half of the lands in 
the State, and make a bill against the State that will absorb 
the entire revenue for the next ten years. Surely the act 
cannot admit of any such interpretation; neither its phrase- 
ology or spirit warrant such aconstruction. It does not say, 
as my brother judges seem to suppose, that the secretary is to 
certify merely to the number of tracts. It provides that the 
register’s fees shall be paid out of the State treasury upon 
the production to the auditor of public accounts of the cer- 
tificate of the secretary of State that such service has been 
performed; what service? Why, the service enjoined by 
the act upon the register. He is not required to certify to 
the account, but simply to certify that the register has per- 
formed the duties required by the act, and that he has per- 
formed them in accordance with the act. 

Now, how can he certify to this unless he knows what has 
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been done by the register and the manner in which it has 
been done? 

The act imposes many duties upon the register. He is to 
advertise for sale on the first Monday of July, 1862, ina 
newspaper printed at the seat of government, all lands and 
town lots forfeited to the State or unsold upon which taxes 
remain due for certain years. He is then to have printed 
twenty slips for each county, setting forth the lands and town 
lots advertised for sale in such county. He must then place 
opposite each tract and lot the name of the person to whom 
it is assessed and the amount of taxes and costs due the State 
and county separately for each year, together with fifteen per 
cent. per annum added. 

These and many other things are required of him by the 
act, and now we are gravely told that the secretary of State 
can certify that all these have been done without any other 
knowledge than that which can be derived from the mere 
adding up of the tracts and ascertaining how many are con- 
tained in the list which the register may hand him. In other 
words, he is to certify that the services have been performed 
whether he knows it or not. He cannot know it except by a 
careful examination, by the exercise of judgment, thought, 
calculation, deliberation, and discretion. Ifhe makes the cer- 
tificate without the necessary examination, he commits a 
fraud upon the State and proves recreant to the trust con- 
fided to him. 

If he refuses (though no evidence may be furnished him 
that the services have been performed), he subjects himself 
to the mandate of this court, and to imprisonment for con- 
tempt. This court has awarded a peremptory mandamus to 
do what? Why, to compel the secretary of State to certify 
that the register has performed the service required by the 
act, for the act contemplates no other form of certificate. 

The secretary tells us that the register, as far as he has 
been able to make the examination, has not performed the 


‘ service, and yet we require him to certify to a fact which he 


tells us is false. 
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In my humble judgment this court is clothed with no such 
power. The duty enjoined upon the secretary of State is not 
merely ministerial, but is to a great extent judicial, and in- 
volves the exercise of judgment and discretion. He must be 
the judge of what evidence will satisfy his mind that the ser- 
vices have been performed. He is not required to take the 
opinions of the register’s clerks, or of any other person; for 
the Legislature relied upon his judgment and opinion, and 
not upon the opinions and judgment of subordinates in the 
register’s office. 

As the matter, then, confided to the secretary of State is 
one of discretion, it is clear to my mind that we have no 
power to interfere with that discretion. 

But even if the power existed, the facts do not in my opin- 
ion warrant its exercise. The account was presented to the 
secretary only one day before the filing of the petition, and, 
so far as the record shows, he had no time to make the neces- 
sary examination. He was certainly entitled to a reasonable 
time. 

In view, then, of all the facts of this case, I feel compelled 
to dissent from the opinion of my brother judges. 


BenJ. LOMBARD, JR., &c., Plaintiffs in Error, v. LurHer D. 
Cuiark, Defendant in Error. 


Practice—Default—Where the defendant is brought in by publication and 
fails to appear, an interlocutory judgment should be entered, which should 
be made final at the succeeding term. Where the defendant fails to appear, 
the court has no authority to try the case upon its merits. 


Error to Linn Circuit Court. 
W. H. Brownlee, for plaintiff in error. 


Bates, Judge, delivered the opinion of the court. 


This was a suit to enforce specific performance of a con- 
tract for the sale of land. 
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The defendant, being nonresident, was notified of the suit 
by publication in a newspaper, and failing to appear, it was 
“ ordered and decreed by the court that the plaintiffs do re- 
cover and have judgment against defendant, and have an in- 
quiry of damages at the next term of the court, and this matter 
is continued.”” (No damages were prayed by the petition.) 

At the next term this entry of judgment was made: “Come 
now the plaintiffs in this cause by their attorneys, and having 
produced their evidence to the court, and the court having 
fully considered the evidence so adduced and plaintiffs’ peti- 
tion, it is therefore ordered and decreed by the court that 
plaintiffs’ petition be dismissed, and that the defendant re- 
cover his costs herein.” 

This judgment cannot be sustained. Upon the defendant’s 
failure to appear to the action within the time prescribed by 
law, an interlocutory judgment should have been given 
against him by default, (but no award of inquiry of dam- 
ages,) and at the next term the judgment should have been 
made final, giving the relief asked in the petition. 

After the judgment by default, and without any appear 
ance by the defendant, the court had no power to try the 
case on its merits and render a judgment in favor of the de- 
fendant on the merits and for the recovery of costs. 

Judgment reversed and cause remanded ; Judges Bay and 
Dryden concur. 


MerepITH Brown, Respondent, v. HanniBaL AND St. JOSEPH 
RalLtRoapD Co., Appellant. 


Negligence—Damages.—There can be no recovery against a railroad for the 
killing of cattle unless the negligence of the company be in some way 
shown. The mere fact of killing does not authorize a recovery. (R. C. 
1855, p. 64, § 55.) 

Husband and Wife.—The wife cannot sell the property of the husband without 
his authority. 
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Appeal from Linn Circuit Court. 
Harris, Lander & Carr, for appellant. 


I. Respondent’s 8d instruction asserts the proposition that 
the wife may, without regard to the authority from her hus- 
band, transfer his property, there being no evidence in the 
case that she had authority to act as his agent. 

II. Respondent’s 4th instruction is wrong, without a quali- 
fication to the effect that the road was not fenced at the place 
where the injuries complained of were done, and that the 
same was not done at a crossing of a highway. (Burton v. 
N. Mo. R.R. Co. 30 Mo. 872; Quick v. H. & St. Jo. R.R. 
Co. 31 Mo. 899; R. C. 1855, p. 649, § 5.) 

III. Appellant’s 3d instruction, refused by the court below, 
should have been given. Mrs. Nave could have transferred 
title to Brown only as the agent of her husband, and there 
was no evidence adduced of any authority delegated to her 
by her husband to make such transfer. (Sto. Ag. p. 8, § 7.) 

IV. The respondent did not even attempt to show negli- 
gence on the part of the road; so that Brown could only 
recover under the 5th sec. R. C. 1855, p. 649, title Damages ; 
(Quick v. H. & St. Jo. R.R. 381 Mo. 83; Miles v. same, 31 
Mo. 407; Burton v. N. Mo. R.R. 3123) under which re- 
spondent was bound to prove that the killing was done on a 
portion of the road not enclosed by a lawful fence, nor done 
at a crossing of a public highway. 


Drypen, Judge, delivered the opinion of the court. 


The plaintiff sued the defendant for the value of certain 
cattle alleged to have been killed by the defendant on its 
railroad by means of its locomotives and cars. The Circuit 
Court seems to have tried the case on the theory that the 
fact of killing was all that was necessary for the plaintiff to 
prove in order to entitle him to recover. This was wrong. 
The gist of the action was the negligence of the defendant. 
Notwithstanding the killing was proved, yet unless it was 
done negligently or wilfully, the plaintiff was not entitled to 
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recover, and the burden of proving it was on him. In such 
case the negligence may be established either by proof of the 
facts and circumstances attending the transaction, or by 
showing that the injury was done on a part of the road not 
enclosed by a lawful fence, or not in the crossing of a public 
highway — facts from which the law raises the inference of 
negligence. (R. C. 1855, p. 649, § 5.) 

Without the proof in one or the other mode a party can- 
not recover. In this case it does not appear there was any 
witness present at the happening of the accident, nor was 
there any evidence tending to prove the existence of the facts 
from which the law raises the inference of negligence. 

The giving the first and second instructions asked by 
the plaintiff is assigned for error. The first is erroneous, in 
that it assumes the existence of the facts in contest, viz., the 
possession pf the property in controversy, and the exercise 
of acts of ownership over it by Brown the plaintiff. 

It appears that one of the animals alleged to have been 
injured, a mule, had belonged to one Nave, who a few months 
before the injury occurred left his abode, and in his absence 
his wife, without any authority from him, so far as appears, 
delivered the mule to the plaintiff, to indemnify him against 
a debt for which he was bound as the security of Nave. The 
court instructed the jury that this gave the plaintiff a suff- 
cient property in the mule to entitle him to recover. We 
think otherwise. Unless the transfer by the wife was by the 
authority of the husband, (and none is pretended,) no prop- 
erty, general or special, in the mule, vested in the plaintiff, 
and so as to that subject of the action he could not recover. 

Let the judgment of the Circuit Court be reversed, and the 
cause remanded, the other judges concurring. 
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Cuartes A. McNair anp Wire, Plaintiffs in Error, v. C. 
H. Jenson, Defendant in Error. 


Tax-Sale-—Ruby v. Huntsman, 32 Mo. 501, affirmed. 
Error to Chariton Circuit Court. 
Harris, Shackelford & Turner, for plaintiffs in error. 
Lander, for defendant in error. 


Bates, Judge, delivered the opinion of the court. 


This is an action of ejectment. The plaintiff claimed title 
under a tax sale. The defendant proved that the sale was 
made inside of the court-house, and not before the court- 
house door, and the court instructed the jury that in such 
case the sale was void. The plaintiff took a nonsuit, and 
after an unsuccessful motion to set it aside, brings the case 
to this court. 

The point is precisely covered by the decision in the case 
of Ruby v. Huntsman, decided at the last term of this court. 
(82 Mo. 501.) 

Judgment affirmed. Judges Bay and Dryden concur. 


——__+@#@oer 





CuarLes G. Hopkins, Respondent, v. Mosition W. McGee, 
Appellant. 

Practice—Default—Final Judgment.—In actions not founded on bonds, bills, or 

notes, for the direct payment of money, it is error to take a final judgment 


at the same term with the default, whether that be the return term or not. 
(Doane v. Holly, 26 Mo. 187, qualified; R. C. 1855, p. 1280, § 9, 10, 11.) 


Error to Kansas City Court of Common Pleas. 


Treferen & Ewing, for appellant. 


I. A final judgment was irregularly and improperly ren- 
dered at the time it was done. A writ of inquiry of damages 
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should have been returnable to a subsequent term of the 
court. (Prac. Act, 2 R. C., art. 12, § 10, p. 1280.) 


H. B. Bouton, for appellee. 


I. The inquiry and assessment of damages having been 
made at a term subsequent to the return term, and the de- 
fendant having been duly served, were properly made, and 
final judgment regularly taken at that term. (Doane et al. 
v. Holly et al. 26 Mo. 187.) 


DrybeEN, Judge, delivered the opinion of the court. 


This was a suit for the recovery of specific personal prop- 
erty returnable to the November term, 1861. So far as the 
record shows, nothing was done in the case, either at the 
return term or the May term, 1862, if in fact those terms 
were held. The defendant being in default at the November 
term, 1862, an interlocutory judgment was rendered against 
him, and at the same time the damages were assessed and 
the judgment made final. The defendant then appeared and 
moved the court to set aside the final judgment, because it 
was prematurely rendered; but the motion being overruled, 
he has appealed to this court. 

The question we are required to decide is, whether in 
actions not founded on bonds, bills, or notes, for the direct 
payment of money or property, an interlocutory judgment 
may be taken and made final at the same term, or whether 
the taking of the one must not precede that of the other at 
least one term. 

This question arose and received the consideration of this 
court in the case of Doane et al. v. Holly, 26 Mo. 187, where 
it was decided by a majority of the court, (Judge Richardson 
dissenting,) upon a construction of the statute, that the two 
judgments might be taken at the same term, provided it was 
not the return term. 

While entertaining the profoundest respect for the learn- 
ing and wisdom of the eminent judges who concurred in the 
Opinion in that case, after a careful and considerate exam- 
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ination of the sections of the act bearing upon the question 
we are constrained to come to a conclusion opposite to theirs. 
We see nothing in the law to support the distinction sought 
to be made in that case between the return term and a suc- 
ceeding term. There is no room for construction. The 
words of the statute are free from ambiguity, and no reason 
is seen for departing from their plain and obvious meaning. 
(R. C. 1855, § 9, 10 & 11, p. 1280.) The 9th section de- 
fines a class of cases in which, after interlocutory judgment, 
the judge, and not a jury, shall assess the damages ; then, sec. 
10, “‘but in all other cases of such interlocutory judgments 
the plaintiff may, if he demand it, have a jury to assess his 
damages, and every such inquiry of damages shall be made 
at the term next after the term in which such interlocutory 
judgment shall be rendered.” The 11th section then, after 
prescribing the time when an interlocutory judgment shall 
be made final in actions founded on bonds, bills and notes 
for the direct payment of money or property, provides that 
“all other interlocutory judgments shall be proceeded on to 
final judgment at the term next after the term in which such 
interlocutory judgment shall be rendered.” 

The 10th section fixes the time when the inquiry of dam- 
ages shall be had, and the 11th the time when the final 
judgment shall be rendered ; both are required to occur at a 
term succeeding that of the interlocutory judgment, unaf- 
fected by the question whether the interlocutory term was 
or was not the return term. 

The Ceurt of Common Pleas, therefore, committed error 
in assessing the damages and rendering final judgment at 
the November term, 1862, and its said final judgment is 
therefore reversed, and its assessment of damages is set aside, 
and the cause is remanded for further proceedings, in con- 
formity with this opinion; the other judges concurring. 
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THomMaAs Hamitton, Sr., anD Water C. Hamitton, Defend- 
ants in Error, v. NicHotas M. McC.e.uanp, Plaintiff in 
Error. 


Pleading—Attachment.—A_ plea in abatement to an attachment must be filed 
within the time limited by the practice act for filing pleas. 

Attachment—Pleading.——Where a suit is brought by attachment upon a de- 
mand not due, the defendant, although he may have lost the right to file a 
plea in abatement of the writ, has the privilege of pleading to the merits at 
any time before the demand matures. (R. C. 1855, p. 257, § 64.) 

Judgment—Demand not Due.—It is error to enter judgment in an attachment 
suit for a demand not then due. (R. C. 1855, p. 239, § 2.) 


Error to Ray Circuit Court. 
E. B. Ewing, for plaintiff in error. 


I. The defendant has the right to plead to the merits of 
the action at any time before the demand sued on matures. 
(Attachment, 1 R. C. art. 1, § 64, p. 257.) One of the notes 
does not fall due before 1st March, 1863. Judgment could 
not be taken before that time; and as all the notes are in- 
cluded in one action, the right to plead applies of course to 
all. The provision of the statute allowing this is wholly in- 
dependent of the rules of practice applicable to ordinary 
“civil actions.”” There may be cases where the defendant 
might not offer to plead at the first or appearance term at 
all, yet this would be no reason for taking judgment by de- 
fault, because he would not be in default if the demand 
were not due. 

II. But even if this case be regarded as belonging to a 
class “not specially provided for’ by the attachment act, 
(art. 1, § 64,) but is to be governed by the laws regulating 
the practice in “civil cases,” then the offer to plead tv the 
merits of the action was made in due time. There is no 
provision of the statute, it seems, prescribing the time in 
which a plea in abatement must be filed; but if, by analogy 
to the practice in “ civil cases,” it is held necessary to be filed 
on or before the second day of the term, as seems to have 
been assumed by the Circuit Court, then the defendant could 
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not have filed his plea to the merits of the action, without 
waiving the plea in abatement, until after the latter had been 
disposed of; nor would it be admissible, in a case like this, 
for the defendant in the same answer to plead in abatement 
to the truth of the affidavit and in bar to the merits of the 
action. By doing so, he waives the former plea. (Cannon 
v. McManus, 17 Mo. 845.) 

1II. The court erred in rendering judgment at all before 
1st March, 1863, the time at which one of the notes falls due. 
The statute peremptorily forbids it, (Attachment, art. 1, § 2, 
p. 239,) and defendant’s motion to set the judgment aside 
should have been sustained. (Drake, Attach. § 30; Ware v. 
Todd, 1 Ala. 199.) A judgment, being an entire thing, should 
be set aside when there is error or irregularity in any part of 
it. (Rush v. Rush, 19 Mo. 441; Smith, adm’r, v. Rollins, 
25 Mo. 411; Pomeroy v. Betts et al. 31 Mo. 442.) 


Ryland & Son, for defendants in error. 


I. The plea in abatement was not offered in time, being on 
the sixth day of the term, instead of being within the two 
first days, as required by law in such cases, the suit being 
founded on notes for the payment of money, and there being 
personal service. (R. C. 1855, p. 1235, § 24, 25, 26.) 

II. The answer to the merits was likewise offered too late 
to be filed, being also on the sixth day of the term, when it 
should have been filed within the first two days of court. 
(See same authority as for first point, R. C. 1855, p. 1255.) 

III. The suit by attachment on note, when there is per- 
sonal service on defendant, is governed in all respects as 
other suits at law in the ordinary way. (Attachment, R. C. 
1855, p. 250, § 42.) 


DrybDeEN, Judge, delivered the opinion of the court. 


This was a suit by attachment based on three several prom- 
issory notes made by the defendant, two of which were due 
at the commencement of the action, but the third was not 
then due, but will mature the first of March, 1863. The 
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ground for the attachment alleged in the affidavit of the 
plaintiffs was, that the defendant had fraudulently conveyed 
or assigned his property and effects, so as to hinder or delay 
his creditors. There was personal service of the writ more 
than fifteen days before the return day. On the fifth day of 
the return term the defendant appeared and offered to file a 
plea in the nature of a plea in abatement, putting in issue the 
facts alleged in the plaintiff’s affidavit, which being refused 
by the court, he then offered to file his answer to the peti- 
tion, but the court refused permission to do this likewise. 
The refusal in both instances was on the ground that the 
pleadings offered, not having been filed on or before the 
second day of the term, came too late. The court then de- 
faulted the defendant and rendered a final judgment for the 
whole amount of the three notes, but restraining execution 
until the time of the maturity of the notes not due. The 
defendant moved the court to set aside the judgment because 
it was prematurely rendered, but the motion being overruled, 
he has brought the case here by writ of error. 

The record presents for our consideration two questions— 
Ist, as to when a defendant is required to plead to an action 
by attachment, founded in whole or in part on a demand not 
due; and, 2d, as to when the judgment may be rendered in 
such action. 

1. The general rule is that no action will lie on a demand 
not due, but the 2d section of the Ist article of the attach- 
ment law of 1855 (R. C. 1855, p. 239) makes an exception 
to the rule, by providing that in certain contingencies, therein 
enumerated, a suit by attachment may be brought on such 
demand. 

In suits in which a summons is the process, the time when 
the defendant must appear and plead depends as well upon 
the subject matter of the action as upon the manner of ser- 
vice of the process. In actions upon bonds, bills or notes 
for the direct payment of money or property, where the pro- 
cess has been personally served fifteen days before the return 
day, he must appear and plead on or before the second day 
21—VOL. XXXIII. 
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of the return term; but if the service was not personal, then 
he must appear on or before the sixth day of the term. In 
all suits other than those founded on bonds, bills or notes, I 
he must plead on or before the sixth day of the term, without 
regard to the mode of service. (R. C. 1855, § 5, p. 1230; 

§ 24, p. 1235.) 

The 64th section of the 1st article of the attachment 
law (R. C. 1855, p. 257) requires that, “in all cases not spe- 
cially provided for by this article, all pleadings and other 
{ proceedings in attachment causes shall conform to and be 
~ governed as near as may be by the law regulating the prac- 
tice of courts of justice in civil cases.” 

The law governing pleadings and other proceedings in 
attachment causes then being the same as that regulating 
pleadings in civil actions, except so far as it may be affected 
i by any special provision in the first article of the attachment 
d law, it becomes important to inquire whether any such pro- 
vision exists, and, if any, its scope. 

The only provision of the kind bearing upon the ques- 
tion under consideration is found in section 64, already cited, 
and is as follows: ‘ Nothing herein contained shall be con- 
strued to prevent the defendant from pleading to the merits 
of any action instituted upon a demand not due at any time 
before the maturity thereof.” The effect of this provision is 
to enlarge the time of pleading to the merits, nothing more. 
A plea in the nature of a plea in abatement is not a plea to 

the merits, but is a dilatory plea; and the time of pleading, it 
i not being fixed by any special provision of the attachment 
{ 











law, is determined by the law governing practice and pro- 
ceedings in civil cases. By this law the plea must be filed 
within the first two or first six days of the term, acccordingly 
as the time is affected by the subject of the action or the 
mode of service of the process. It is true there is nothing | 
in the law which expressly defines the time for filing pleas of 
this sort; but as the practice act prescribes the time within 
which pleas in bar shall be pleaded, and as it is a well estab- 
lished principle of law that abatable matter is waived by a 
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plea in bar, it follows that the time for filing dilatory pleas 
is as restricted as that for pleading to the merits. The rule, 
then, as applicable to the case under consideration, required 
the defendant to plead his plea in the nature of a plea in 
abatement within the first two days of the term, and not 
having offered it until the fifth day, it came too late ; but as to 
the answer to the merits, the defendant having offered to file 
it before the maturity of the demand sued on, it was in time. 

2. The judgment was prematurely rendered. The 2d sec- 
tion, already referred to, while it gives the right to sue on a 
demand not due, also provides that “no judgment shall be 
rendered against the defendant wntil the maturity of the 
demand.”” Furthermore, the notion that judgment may be 
rendered before maturity of the demand is inconsistent with 
the right secured to the defendant by the 64th section “ to 
plead to the merits any time before the maturity.” 

Of what avail to the defendant is the right to plead to the 
merits after you have condemned him to pay ? 

The Circuit Court committed error in refusing the de- 
fendant permission to file his answer to the petition and in 
rendering judgment before the maturity of the note not due, 
and its judgment is therefore reversed, and the cause re- 
manded, with directions to that court to proceed with the 
case in conformity with this opinion. 

The other judges concur. 


——_1200)——_ 


Mary Roacu, Appellant, v. James N. Burnes et al., Re- 
spondents. 


Judgment.—A judgment recovered without notice is void. 

Injunction—Damages.—Upon the dissolution of an injunction enjoining the 
enforcement of a judgment by execution, it is erroneous in assessing dam- 
ages to enter judgment for the debt against the principal and securities in 
the injunction bond. (R. C. 1855, p. 1249, § 18 & 14.) 


Error to Weston Court of Common Pleas. 


James N. Burnes, one of the appellees, commenced his suit 
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by attachment in the Weston Court of Common Pleas, in 
November, 1859, against one George W. Simmons. The 
defendant Hood, as marshal of the court, attached, by virtue 
of the writ of attachment in the suit, two roan horses and 
and one two-horse wagon, as the property of said Simmons. 
The defendant Simmons gave bond, under 29th section of 
the attachment act, for the forthcoming of the property when 
and where the court shall direct. In the bond, Mary Roach, 
with others, became securities. In February, 1860, James N. 
Burnes, the plaintiff in the attachment suit, recovered judg- 
ment against George W. Simmons for the sum of three 
hundred and thirty-two dollars and six cents. Afterwards, 
on the 8th day of March, 1860, the said Simmons delivered 
up to the said Marshal Hood the two horses and the wagon 
(the property originally) attached, and for the forthcoming 
of which the bond of Mary Roach and others had been given. 
The property was sold to satisfy said judgment of Burnes, but 
did not sell for money enough to satisfy the execution. The 
proceeds of the sale were applied towards paying the execu- 
tion. On the 10th day of March, 1860, James N. Burnes, 
the plaintiff in the attachment suit, filed the following mo- 
tion in said Weston Court of Common Pleas against Simpson 
Roach, Thomas Simpson, and Mary Roach, the present ap- 
pellant, namely: “James N. Burnes, plaintiff, v. George 
Washington Simmons, defendant. The plaintiff moves the 
court for judgment against Simpson Roach, Thomas Sim- 
mons, and Mary Roach, who are securities on the bond for 
the delivery of the property attached in this cause, for the 
sum of one hundred and seventy-five 10-100 dollars, because 
plaintiff states that the defendant is a nonresident of this 
State, and has no property herein that affiant knows of, and 
because, by virtue of said bond, defendant took possession of 
said property, used it in a way that has greatly injured it, 
and rendered it of much less value; that such injury, in the 
opinion of this affiant, was wicked and wilful, and done to 
defraud this plaintiff; that the same has been sold for two 
hundred and eleven dollars, its full value, when said property 
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was worth and could have been sold for three hundred and 
fifty dollars at the time it was attached; wherefore plaintiff 
prays judgment against said securities for the sum of one 
hundred and seventy-five 10-100 dollars, being the balance 
of said judgment and costs.” This motion was signed by 
Burnes and sworn to before the clerk of the court. On the 
same day of the filing of this motion, without any notice 
having been given to said Mary Roach and her co-securities, the 
court sustained the motion, and rendered judgment against 
the said securities for one hundred and seventy-five dollars 
and ten cents. Execution was issued on this judgment, and 
the marshal levied the same on a tract of land of said Mary 
Roach, and advertised it for sale. 

Mary Roach then filed her petition for an injunction in 
the said Weston Court of Common Pleas, stating and setting 
forth the facts. 

To this petition the defendants answered, and moved to 
dissolve the injunction. Upon this motion the court dis- 
solved the injunction, and rendered judgment against the 
plaintiff for the sum of one hundred and seventy-five dollars 
and ten cents. The plaintiff, on same day, filed her motion 
for a new trial, and also in arrest, which were overruled. 


Ryland & Son, for appellant. 


I. The judgment obtained against the plaintiff and her co- 
securities on the forthcoming bond being rendered without 
notice to the parties, the obligors in the bond, is a nullity — 
is void. 

II. The forthcoming bond is executed to the officer whose 
duty it is to execute the writ of attachment, and who takes 
the property under the writ. This bond is prescribed by the 
attachment law, and is returnable by the officer with the 
writ. (See § 29, 30 & 31, art. 1, Attachment, 1 R. C. 1855, 
p. 247 & 248.) This bond is under the control of the court, 
and remains the property of the officer executing the writ of 
attachment until he returns on the execution “no property 
found ;”’ then the court shall direct the sheriff, or, in this 
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case, the marshal, to assign to the plaintiff, his executor or 
administrator, the bond taken by him for the forthcoming of 
the property attached; and then the court may, upon motion, 
render judgment in favor of plaintiff against the obligors in 
the bond for the value of the property, &c., &. (§ 57.) But 
no judgment shall be rendered upon such motion unless the 
plaintiff shall have given the obligors in the bond at least 
Jifteen days’ notice in writing of such motion. (§ 58, Attach- 
ment Act, R. C. 1855, p. 256.) To bind a person by a 
judgment, when he was not summoned or notified, is con- 
trary to natural justice. (See Smith v. Ross & Strong, 7 Mo. 
465 ; Anderson v. Brown, 9 Mo. 640, 649; Sanders v. Rains, 
10 Mo. 770; Starbuck v. Murray, 5 Wend. 156; 8 Johns. 86 ; 
Robinson’s Executors v. Ward, 4 Cowan, 292; Holbrook v. 
Murray, 5 Wend. 162.) 

Ill. The judgment on the dissolution of the injunction 
and the assessment of damages is erroneous, and should 
have been set aside. Instead of the damages being a certain 
per cent. on the amount of the money, the collection of 
which had been restrained, the court, contrary to express 
provisions of the statute law of our State, gave judgment for 
both defendants, the plaintiff in the enjoined judgment and 
the marshal, for the full amount of the judgment which was 
sought to be enjoined. This second judgment on the disso- 
lution, though not a nullity and void, is nevertheless an 
error and an absurdity. 


H. M. & A. H. Vories, for respondent. 
DryveEn, Judge, delivered the opinion of the court. 


This was a petition asking that the defendant should be 
perpetually enjoined from the execution of a judgment for 
one hundred and seventy-five dollars and ten cents, recovered 
by Burnes against the complainant. The ground upon which 
the relief was asked was, that the judgment was recovered 
on motion, without notice to the complainant, and was there- 
fore void; and that defendants were secking to enforce the 
same by execution against the plaintiff’s lands. 


te 





ee 





JANUARY TERM, 1863. 323 








Ferry v. Taylor. 





A temporary injunction was granted. The defendants 
answered, and on the hearing the court dissolved the injunc- 
tion and rendered a new judgment in favor of the two 
defendants, against Mrs. Roach, for the same sum which 
Burnes had in the first instance recovered. 

The first judgment was clearly void, and the last was 
erroneous. If the defendants had sustained any damages 
by reason of the injunction, it was competent for the court 
to assess the same, not exceeding ten per cent. on the 
amount enjoined, and render judgment therefor. (§ 18 & 
14, p. 1249, R. C. 1855.) The judgment cannot be sus- 
tained. Let it be reversed, and the cause remanded. The 
other judges concur. 


—__+286o,—— 


B. Emmons Ferry, Defendant in Error, v. 'JoHN TaYLor, 
Plaintiff in Error. 


Evidence—Confidential Communication.—Confidential overtures for pacification, 
or other propositions between litigating parties, are inadmissible in evidence 
on grounds of public policy. But an offer to pay a debt in property instead 
of money is not an offer of compromise. 

Agent—Authority—Note.—It a party whose name is forged to a note by a per- 
son not his agent in any way, ratifies or adopts the act for the purpose of 
shielding the forger from the consequences of the crime, he does not there- 
by make himself liable, as principal, for the acts of an agent. 


Error to Cooper Circuit Court. 
E. B. Ewing, for plaintiff in error. 


I. The instructions given for plaintiff all erroneously assume 
that there was evidence tending to show that defendant, 
Taylor, signed the note sued on, or authorized it to be done. 

The third and sixth instructions are wrong, because they 
submit to the jury the question of ratification. Although the 
jury are to find the facts, if any, constituting ratification, 
they should not be left to conjecture the legal signification 
and sense of the term, or the legal effect of such facts —to 
draw their own conclusions of law. It was impossible that, 
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under such a charge as this, upon the state of facts before 
them, the jury could have performed their duty properly, or 
have done justice to the defendant. 

The relation of principal and agent is necessarily implied 
by the term ratification. (Pittsburg R.R. Co. v. Gazzam, 32 
Penn. 847.) The doctrine of ratification only applies where 
there has been an actual or intended agency. (DeBolle v. 
Penn. Ins. Co., 4 Whar. 68.) Ratification is only possible 
when the act is done in the name or for the account of the 
person by whom it is ratified, and is wholly inapplicable to 
those acts which a man does on his own account, though 
they may result in conferring a benefit on others. (2 Am. 
L. C. 176.) Where the party making the contract had not 
a shadow of authority to contract for the third person, and 
did not profess at the time to act for him, the subsequent 
assent of such third party to be bound as a principal has no 
operation. (Chit. Con. 212, 213; 8 T. R. 412; Sanderson 
v. Griffith, 5 B. & C. 909; Vere v. Ashby, 10 B. & C. 298, 
per Parke ; 2 Greenl. Ev., § 68.) 

Neither in cases of tort or contract can the principal be 
made liable, unless the agent at the time of the tort or con- 
tract undertake to act for the principal. (1 Pars. Con., p. 
47,n.w. & y.) An act done for another by a person not 
assuming to act for himself but for such other person, though 
without any precedent authority whatever, becomes the act 
of the principal if subsequently ratified by him. In that case, 
the principal is bound by the act, whether it be for his detri- 
ment or his advantage, and whether it be founded on tort or 
contract. (Tindall, C. J., in Wilson v. Turner, 6 Man. 
& Gran. 46 Eng. Com. L. 241.) The principal is not liable 
for the torts or negligences of his agent in any matter beyond 
the scope of his agency, unless he has expressly authorized 
them to be done, or he has subsequently adopted them for his 
own use and benefit. (Story Ag., § 466, 455 — 242, n. 2; 
4 Coke Inst. 317.) The same rule applies to contracts where 
there is a mere assumption of agency. 

The principle involved here, as laid down in the foregoing 








JANUARY TERM, 1863. 325 








Ferry v. Taylor. 





authorities, is, that where there is a mere assumption of 
agency, or, as in the case at bar, the act is a forgery, and it 
is sought to make the principal liable, it must appear that 
the act or contract was for the benefit of the principal, or at 
least so intended. In other words, that the self-constituted 
agent must have acted for or on account of the party he 
assumes to represent, and not for himself; otherwise the 
agreement to adopt the act would be nudum pactum. It is 
not sufficient that he merely employs the name of the former 
when the real design in so using it is to obtain some object 
or gain a benefit for himself. If the act enures to his own 
advantage, or is performed with that intent, the principal 
cannot be made liable by any subsequent sanction of it. 

If. The second instruction asked by defendant should have 
been given, because there was not the least evidence of a 
signing of the note by Taylor. A supposed recognition of 
the act afterwards was the only possible theory of the case 
which was at all plausible for the plaintiff Ferry ; and it was 
upon this theory the instruction was asked. 

III. The third instruction asked by defendant was proper, 
for, if the belief and conduct of Ferry were not induced by 
acts of Taylor that amounted to an estoppel, then it is imma- 
terial what the former may have supposed concerning 
Taylor’s liability, if he, Taylor, did not, in fact, assume the 
payment of the note. It is not pretended that this is a case 
to which the doctrine of estoppel applies. There is no evidence 
of any conduct or admissions of Taylor upon which Ferry was 
induced to act which estops and coneludes him. The note 
was taken long before the declarations of Taylor, detailed in 
the evidence, were made ; he was not privy to the transaction ; 
had not authorized the use of his name; and no peculiar 
relations existed between the parties that could imply such 
authority, or any assent or acquiescence on his part. How, 
then, could he become liable to pay the note, unless by 
actually assuming its payment subsequently, according to 
the theory of the third instruction ? 

IV. The fourth and fifth instructions asked by the defend- 
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ant should have been given. (Pary & Orr v. Bush, 3 Mo. 
314; Sparr & Green v. Wellman, 11 Mo. 237 ; 18 Mo. 178.) 
The offer to substitute another note, under the circumstances, 
if by way of compromise, should have been excluded from 
the consideration of the jury. These instructions were 
proper after the court had given the charge contained in the 
third and sixth instructions for the plaintiff. 

V. The verdict is contrary to the law and the evidence. 
It is not pretended that there is any positive recognition or 
confirmation of the act of Norris by Taylor; there is no 
acknowledgment of it, or a promise to pay the note; nor are 
the circumstances in evidence sufficient to raise a presump- 
tion of ratification. Where the question of ratification arises 
between the agent and his principal, the acts and conduct of 
the principal are construed liberally in favor of the agent, 
and slight circumstances will sometimes raise a presumption 
of ratification. But there is no such rule in favor of third 
persons as against the principal in cases of assumed agency. 
The supposed assent of Taylor to the use of his name by 
Norris in the note to Combs was a matter of inference, from 
the fact of his paying it subsequently to Combs; and, even 
if the jury were satisfied of this fact, a single instance of this 
kind could not warrant a presumption of authority to sign 
Taylor’s name, or pledge his credit a second time, even to 
the same party. (Add. Con. 623; Hall et al. v. Huse, 10 
Mass. 39.) 

When it is sought to bind a principal for acts performed 
by an agent acting without express authority, on the ground 
of a previous recognition of similar acts, it is necessary to 
show that the instrument in question was taken on the faith 
of such person’s recognition. (St. John v. Redmond, 9 
Port., Ala., 432; Chit. Bills, 35.) 


: Ryland & Son and Hayden, for defendant in error. 


I. Did the court below give proper instructions in behalf 
of the plaintiff ? 
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II. Did the court refuse to give proper instructions asked 
by the defendant ? 

To the first question we answer affirmatively. The 
issue was whether the note was the defendant’s or not; and 
the instructions given for plaintiff, and the first instruction 
for defendant fairly put the law of the case, under this issue, 
to the jury, and fairly left the issue to them for their finding. 
That these instructions are proper, see case of Dow’s Ex’r v. 
Spenny’s Ex’r et al., 29 Mo. 386; Fitzpatrick v. School Com- 
missioners, 7 Humph. 224. 

The fourth and fifth instructions were properly refused. 
There were no propositions to compromise in evidence ; no 
offer to compromise. ‘The sending the one note to plaintiff 
to pay off another note, or to exchange for another note, was 
a fact capable of proof and proper to be proved. The prin- 
ciple of law concerning admissions of parties made to effect 
or procure a compromise, which rejects admissions so made, 
is not involved in thiscase. (Murray v. Coster, 4 Cow. 635 ; 
Hartford Bridge Co. v. Granger, 4 Conn. 142; Cow. & Hill’s 
Notes to Phil. Ev., part I., pp. 220-222, note 196 ; 20 Johns. 
576; 1 Greenl., § 192.) 


Bay, Judge, delivered the opinion of the court. 


This was a suit on a negotiable promissory note for the sum 
of one thousand dollars, bearing date August 4, 1857, alleged 
to have been executed by the defendant to the plaintiff. 

The defendant in his answer denies having executed the 
note, and denies that the note is his act. No other issue is 
made by the pleadings. 

The cause was tried by a jury, and judgment was given for 
the plaintiff for the amount of the note, with interest. Defend- 
ant in due time filed his motion for a new trial, which being 
overruled, he brings the cause into this court by writ of error. 

Upon the trial, no exceptions were taken to the evidence, 
and the questions of law presented for our consideration arise 
upon the instructions given and refused. In reviewing the 
action of the court below, with reference to those instructions, 
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it is necessary to keep in view the evidence given, which is 
as follows: 

“1. Christopher B. Combs, who testified that in the month 
of October, A. D. 1857, he had a promissory note, payable to 
himself, with the name of one William W. Norris and the 
defendant Taylor to it as promissors; that in said month of 
October, 1857, and during the agricultural fair then being 
held near Boonville, in Cooper county, witness heard it 
rumored that the said William W. Norris had been forging 
the names of various persons to promissory notes; that his 
suspicions were aroused in regard to the genuineness of the 
signature of the defendant Taylor to the note held by witness, 
and that he presented said note to the defendant, for the pur- 
pose of ascertaining whether his signature to the same was 
genuine or not, on the fair grounds, at the time above stated. 
Defendant took the note and examined it, and said — ‘1f 
the signature to the note is not mine, it looks very much like 
it.’ Then witness said, ‘ Mr. Taylor, will you pay it?” Where- 
upon the defendant Taylor said he wanted to see Norris first. 
Defendant went to see Norris ; returned, and stated to witness 
that he would see the note paid, and afterwards defendant 
paid said note to witness. When witness presented the note to 
defendant as above stated, witness saw from the countenance 
of defendant that something was wrong. Witness, in the 
conversation alluded to, told defendant that he must settle 
the question, as to the genuineness of his signature to the 
note, at that time and on the fair grounds. It was then that 
the defendant went and saw Norris, and came back and told 
witness that he would see the note paid, and did afterwards 
pay it. In said month of October, 1857, and two or three 
weeks after the conversation above detailed—the defendant 
and witness, and A. W. Simpson and other persons, being 
present in the city of Boonville, on the pavement near Anct’s 
corner—defendant in a conversation stated to witness and the 
other persons present that he had said to the plaintiff Ferry, 
on the fair grounds, in said month of October, when Ferry 
presented to him (said defendant Taylor) the said note sued 
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on, about the same in substance that he had stated to witness 
in reference to the note presented to defendant by witness, in 
the first conversation referred to, which was, that if his 
(defendant’s) signature to Ferry’s note was not genuine, it 
looked very much like it. Defendant said to witness that he 
(defendant) was afraid that what he had said to the plaintiff 
Ferry, on the fair grounds, had misled him or made him easy, 
or had led the plaintiff Ferry to believe that he (defendant) 
would assume the note of plaintiff; that if witness had under- 
stood when he (witness) presented his note to defendant that 
defendant would assume it, he would have put his note in 
his pocket and acted as the plaintiff Ferry did. In the con- 
versation referred to in the street, the defendant said the note 
was a forgery. Norris at that time had left the country. 

“George C. Hart testified that after the fair, and some 
time in the fall of 1857, he was of the impression that he 
brought a message from the defendant to the plaintiff, but 
could not recollect what it was. 

‘“ Dr. Pendleton testified, that in conversation with defend- 
ant after the fair, in the fall of 1857, that defendant said 
that he, plaintiff, would lose nothing; that the Norris store 
would pay him. 

“A. W. Simpson testified, that after the fair in the fall of 
1857, in a conversation had between witness and defendant, 
the defendant said that he had stated to the plaintiff, on the 
fair grounds, at the time plaintiff presented his note to him, 
(defendant) that he (defendant) supposed the note to be all 
right, and very much regretted that he had led the plaintiff 
to believe that he intended to pay the note, and was sorry 
that any misunderstanding had arisen between him and 
plaintiff in regard to the matter. 

“ Washington Adams, who was introduced as a witness, 
stated that in his law office, in the fall of 1857, and after the 
fair in October, a conversation took place between the plaintiff 
and the defendant in reference to the note sued on, and in 
the course of the conversation the plaintiff and defendant 
became somewhat excited and angry. 
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“The plaintiff’s counsel put the following interrogatories 
to this witness: 

“ First. Did not plaintiff, at the time above referred to, ask 
the defendant why he had not told plaintiff that his (defend- 
ant’s) signature was a forgery, when the note was presented to 
him on the fair grounds by plaintiff? and did not the defend- 
ant say to plaintiff, ‘ Now, General Ferry, if you had had a 
right-hand man, as Walker Norris has been to me, in the 
same fix he was at the time you presented the note to me, 
would you have exposed him under the circumstances ? 

“Witness stated that he had no doubt that the plaintiff 
asked the defendant the above question, and that the defend- 
ant replied to the qnestion as stated by General Ferry, but 
that he did not recollect. Their conversation was excited, 
and he could not recollect all that was said by either. 

“Second. Did not plaintiff, in the conversation above re- 
ferred to, ask the defendant why he, defendant, had not 
returned to see plaintiff after their conversation on the fair 
grounds, after he had promised to see Norris and return and 
let plaintiff know the result of his interview with Norris in 
reference to the note sued on? and did not the defendant, in 
reply to this question, say that when he found Norris, Norris 
told him that he (Norris) had the means to take up Ferry’s 
note; and that if he (defendant) would only pacify Combs, 
and keep Combs quiet, he (Norris) would go straight and take 
up Ferry’s note ? 

“‘ Witness stated that it was very probable that the above 
conversation occurred as stated, and in fact said, ‘I have no 
doubt but that it did occur as stated, if General Ferry said 
so, but that he did not recollect and could not say.’ Witness 
stated that during the week of the fair, in October, 1857, 
Norris made several deeds of trust for the benefit of his 
creditors, among the number of whom was the defendant 
Taylor; that, by the second deed of trust, Norris embraced 
in it a note executed to the defendant about the date of the 
deed of trust, for the sum of one thousand and ten dollars, 
bearing interest from date at ten per cent. per annum; and, 
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after the conversation had in the office of witness between 
the plaintiff and defendant as above stated, about two or 
three weeks afterwards, the defendant Taylor requested 
witness to take the note of one thousand and ten dollars, 
secured by the second deed of trust, and offer it to the plain- 
tiff in settlement of the note sued on. Witness, as requested 
by defendant, called on the plaintiff and offered said note to 
him in settlement of the note sued on. The witness stated 
that he advised plaintiff to first examine the deed of assign- 
ment before he accepted the note ; that the plaintiff took time 
to examine said deed of trust to see whether the property 
conveyed in and by the first deed of trust would be sufficient 
to pay more than the liabilities mentioned in that deed, and, 
having made the examination, and being satisfied that the 
property conveyed would not reach the debts embraced within 
the second deed, he (plaintiff) declined to accept said thou- 
sand and ten dollar note in satisfaction of the note sued on, 
and gave up to witness, for defendant, the note sued on. 
Such was the substance of the reason given by the plaintiff 
for not taking the note. The deed of assignment was declared 
void, and nothing was made on the note. 

“Defendant then introduced as witnesses, B. C. Clark, 
Isaac Lionberger, Samuel Mohan, and H. R. Walker, who 
were all sworn, and stated, in substance, that they were ac- 
quainted with the writing of defendant, and that the name 
of the defendant on the note was not his signature.” 

The court then gave, at the instance of the plaintiff, the 
following instructions : 

“1. If the jury believe from the evidence that the defend- 
ant Taylor signed the noted sued on, then they must find for 
plaintiff the amount due on said note, and interest. 

“2. The answer and affidavit of defendant Taylor are no 
evidence that he did not sign the note sued on. 

“3. Even though the name of the defendant John ‘Taylor 
may have been signed to the note by some other person, yet 
if the jury believe from the evidence that he authorized the 
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signing of it, or ratified or adopted it after it was signed, then 
the jury must find for plaintiff. 

“6, It is not necessary to render a person liable on a note 
that he should have actually signed it with his own hand; 
but he may become bound by authorizing the signing, or by 
ratifying or adopting it after it is signed by another, although 
such other person may not have had any previous authority, 
and although the signature may have been forged.” 

The defendant then moved the court to instruct the jury 
as follows: 

“1. It devolves upon the plaintiff to prove to the satisfac- 
tion of the jury, that the defendant executed the note sued 
upon, or adopted it as his note, after his name had been forged 
to the same. 

“2. There is no evidence before the jury that the defendant 
signed the note sued upon; and unless the jury believe from 
the evidence that the defendant adopted the same by assuming 
it as his note, then they must find for the defendant. 

“3. Although the plaintiff may have understood the de- 
fendant as having adopted the note, or as having assumed its 
payment, yet, if in point of fact the defendant did not so adopt 
or assume its payment, the jury must find for the defendant. 

“4. If Taylor denied that the note was his, or that he had 
assumed the payment of it, any proposition made to substitute 
any other note in place of this, or to take up the note sued 
on by another note, if made by way of compromise, is not a 
proper subject for the consideration of the jury. 

“5. The jury are instructed to exclude from their consid- 
eration the offer of compromise made by defendant to plain- 
tiff, through the witness Adams, and which was rejected by 
plaintiff.” 

The court gave the first, and refused instructions numbered 
2, 3, 4 and 5. 

It is contended by the plaintiff in error that the court be- 
low erred in refusing to give the second instruction asked by 
him. ‘This instruction assumes that there was no evidence 
tending to prove that the defendant executed the note in con- 
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troversy, and upon the truth or falsity of such assumption 
depends the propriety of the ruling of the court. 

The evidence discloses the fact that Ferry, entertaining 
some doubt of the genuineness of Taylor’s signature, called 
upon Taylor, presented him the note, and asked him if his 
signature was genuine. Taylor replied, “If it is not my 
signature, it is very much like it.” This, though not con- 
clusive, is certainly evidence tending to show it was the note 
of the defendant. Not one person in a thousand would have 
drawn any other inference. Its effect was to quiet any ap- 
prehension that Ferry may have had in regard to the safety 
of his debt. We are to presume that Taylor knew if he had 
given a note for so large an amount, and if the note was a 
forgery he would have so stated when Ferry called upon him. 
His declaration therefore to Ferry, that if it was ‘ not his sig- 
nature, it was very much like it,’’ was an admission bearing 
upon the issue, and which the jury had a right to consider. 

The fact also, as testified to by Adams, that Taylor offered 
Ferry, in settlement of this note, a note which he held on 
Norris for about the same amount, and supposed to be secured 
by deed of trust, also tended to show that the note sued on 
was the note of defendant. The instruction, therefore, was 
properly refused. 

It is further contended by the plaintiff in error that the 
court erred in refusing the fourth and fifth instructions. We, 
however, think otherwise. Both instructions were framed 
and asked upon the theory that the offer to settle the note by 
substituting the note of Norris was a mere offer of compro- 
mise, and therefore no evidence relating thereto was admissi- 
ble. In our judgment, the evidence does not disclose an 
offer to compromise. The rule of law is that all confidential 
overtures of pacification, or other propositions between litiga- 
ting parties, stated to be made without prejudice, are excluded 
on grounds of public policy ; and the reason of the rule is that, 
unless so excluded, it would be difficult to take any step to- 
wards an amicable compromise or adjustment. (1 Greenl. 
192.) 

22—voOL. XXXII. 
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So, if A being sued for one thousand dollars offers one 
hundred dollars, this is not admissible in evidence, because 
it neither admits nor ascertains any debt, but is a mere offer 
to buy peace, and get rid of the action by the payment of a 
small sum. 

When an offer is made without prejudice, and with a view 
to an amicable adjustment of pending difficulties and under 
the faith of a pending treaty, and such offer is refused, the 
law will not permit any advantage to be taken of it. But 
this is not the case between the parties to this suit. The of- 
fer to settle the note sued on, by transferring to plaintiff the 
note of Norris of about equal amount, was made some time 
before the institution of this suit, and was a mere proposition 
to take up the note by the transfer of another. 

An offer to pay a debt in property instead of money is, in 
no sense, an offer of compromise. The court, therefore, com- 
mitted no error in refusing the instruction. 

We are of opinion, however, that error was committed in 
giving the third and sixth instructions asked by plaintiff. 

The doctrine of ratification has no application to a case of 
this kind, for, when invoked here, it presupposes the exis- 
tence of an agency—that Norris was the agent of Taylor— 
that as such agent he committed in the name of his principal 
an unauthorized act which was subsequently ratified by the 
principal, and by virtue of which ratification the act became 
the act of the principal. Now, in this case, there is no 
evidence tending to show that Norris was the agent of Tay- 
lor for any purpose whatever, or had ever acted as his agent 
in any transaction whatever. The third and sixth instruc. 
tions therefore tended to mislead the jury, and should not 
have been given. 

If the jury had found for the plaintiff upon the theory that 
the defendant executed the note, or authorized any person to 
affix his name to it, then we should not disturb the verdict, 
for the evidence would have warranted such a finding; but 
if it was upon the theory that the note was a forgery, and 
that the defendant ratified or adopted it to shield Norris from 
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the consequences of the act, the finding was erroneous. 
We, of course, cannot say which theory was adopted by the 
jury, and as it is possible that they may have been misled by 
plaintiff’s third and sixth instructions, the judgment will be 
reversed and the cause remanded. The other judges concur. 


A. H. Donouok et al., Defendants in Error, v. HartLess & 
HeEIDeL, Plaintiffs in Error. 


Tax Title-—The revenue act of 1847 requires the collector, after a sale for 
taxes, to return the certified list furnished by the register, with a note to 
each tract or lot, showing the disposition made of it; if sold, to whom, and 
the amount bid, &c. The merely writing a name opposite the tract of land 
is no compliance with the statute, does not give the information required by 
the law, nor fulfill its purposes. The deed of the register made upon such 
memorandum of sale confers no title. 


Error to Carroll Circuit Court. 


R. D. Ray, for plaintiffs in error. 


I. The court evidently committed error in admitting in 
evidence the first deed offered by plaintiff, dated 30th Janu- 
ary, 1858, but based upon a sale in 1848. That sale was 
made under the law of 1847, and it is contended that by 
virtue of the 30th section of said act, “it shall, without fur- 
ther proof, be received as evidence, &c., and shall be prima 
facie evidence of title,’ &c.; thus altering the law as it was 
understood to be at common law. 


Shackelford & Turner, for defendants in error. 


I. The register’s deed to A. H. Donohoe was properly held 
to be prima facie evidence of title, the law making it such 
not being repealed. The provisions of the 30th section of the 
revenue act of 1847 were not intended to be by the revision 
of 1855 repealed, but continued in force and extended to 
sales under the act of 1855. (Art. 5, § 34.) 

II. This prima facie evidence was not rebutted by defend- 
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ants. This court cannot see from the record that the paper 
produced by the defendants as that filed by the collector, 
under the 11th section of the revenue act of 1847, is defective. 


Bates, Judge, delivered the opinion of the court. 


The eleventh section of the revenue act of 1847 requires 
that “ the several collectors shall, within five days after they 
shall have made sale under the provisions of this act, file in 
the office of the clerk of the County Court of their respec- 
tive counties the certified list furnished by the register, with 
a remark opposite to each tract of land or town lot, setting 
forth the disposition made of it; if sold, to whom, and the 
amount paid by the purchaser, or if not sold, the amount for 
which it was offered for sale and bid in for by the State.” 

The twelfth section explains the purposes of the require- 
ments of the eleventh section. Itis as follows: ‘ Hach clerk 
of the County Court shall carefully keep and preserve the lists 
required in the last section to be filed in his office, and shall 
without fee show said list to any person who may wish to sce 
the same. Said clerk shall, within ten days after the filing 
of said list in his office, send a true and perfect copy of the 
same to the register of lands; said copy shall be under the 
seal of the court, which shall be recorded in the office of the 
register of lands in a well bound book kept for that purpose.” 

In this case the list filed by the collector in the office of the 
clerk of the County Court did not show what disposition was 
made of the lands and lots, whether they were sold or not, 
and if so, to whom, and the amount paid by the purchaser, &c. 

The only addition which appears to have been made by the 
collector to the list was the writing a name opposite a tract 
of land. This does not give the information required by the 
law, nor fulfill its purposes. A necessary prerequisite to the 
execution of the deed by the register was therefore wanting, 
and the deed is a nullity. 

It is true that this is a matter over which the purchaser 
had no control, but he bought subject to the requirements of 
the law that the collector should make the described return, 
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and the collector having failed to do so, the purchaser takes 
nothing by his purchase. 

Judgment reversed and remanded ; Judges Bay and Dry- 
den concur. 


CATHARINE KE. Jones, Plaintiff in Error, v. THomas 8S. Brace, 
Defendant in Error. 


Dower—Mortguge.—An administrator sold land of his intestate which had been 
encumbered by a mortgage in which the wife had joined relinquishing 
dower, and undertook to satisfy the mortgage out of the proceeds of sule. 
Held, that the mortgage was no defence to a suit for dower by the widow 
against the purchaser. 


Error to Holt Circuit Court. 


Ensworth, for plaintiff in error. 


I. The court below erred in overruling the plaintiff’s motion 
to strike out. The rights of the parties hereto affected by 
the sale of the administrator under order of court is governed 
by §3 & 8, p. 142, R. C. 1855, and not under § 10, p. 143. 
Now, what right does the statute say shall be sold of property 
encumbered by deed of intestate? The statute says that all 
the right, title and interest of the decedent in the land shall 
be sold; and the administrator followed the law. 

II. The decedent had the right to redeem by paying the 
mortgage debt, and that right could have been sold under 
execution against him in his life-time, and the amount bid 
would have to be paid and go to the execution creditor, and 
the purchaser would take the land sold at the price bid, with 
the land subject to the mortgage. In this case the purchaser 
gets the advantage of having the land released of the mort- 
gage debt when he buys it subject to the mortgage debt, which 
is paid out of the assets arising from the sale. The deed of 
mortgage is released by a deed duly recorded. 

III. The rights of a widow to dower, like all other rights in 
real property, is divested by deed or judgment of record. 
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The defendant claims to have the right to be subrogated to 
the rights of the beneficiary under the deed of mortgage. 
How can that be done? The trustee is divested of power to 
act by entering satisfaction of the debt. 


Hi. M. §- A. H. Vories, for defendant in error. 


I. The court below committed no error in this cause, because, 

1. The deed conveying the land in controversy to Wm. F. 
Jones, the husband of plaintiff, and the deed of mortgage 
reconveying the lands to Garth to secure the payment of the 
purchase money to be paid for said lands, being simultaneous 
acts and together forming only one transaction, no such 
seizin was thereby vested in said Wm. F. Jones as would 
give the plaintiff any right to dower in said lands. (4 Kent, 
39; Mayberry v. Brien, 15 Peters, U. 8. R. 21; Smith and 
wife v. Addleman et al., 5 Black. 406; Stow v. Tifft, 15 
Johnson, 438; Jackson v. Dewit, 6 Wend. 516.) 

II. The land having been reconveyed by Jones to Garth 
by deed of mortgage to secure the purchase money for the 
land, which purchase money remained unpaid at the time 
Jones died; and the administrator of Jones’ estate having 
sold the lands to the defendant with an understanding that 
the amount paid by the defendant for the land should be ap- 
plied to the extinguishment of said lien; and the defendant 
having paid the full value of the land and thereby paid off 
the mortgage debt, he at least had a right, under the circum- 
stances, to be substituted to the rights of Garth in reference 
to the lien of the mortgage debt; and plaintiff in such case 
could only be entitled in equity to dower in the surplus of 
the purchase money over what it required to pay the mort- 
gage debt. (Vallé v. Fleming, 29 Mo. 154.) 

The third section of our statute relating to dower does not 
apply in this case, because the defendant in this case having 
by an arrangment with the administrator paid off the mort- 
gage, he has a right to be subrogated to the rights of the 
mortgagee, against whom the plaintiff has no right to dower. 


(R. C. 1855, p. 668.) 
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Bates, Judge, delivered the opinion of the court. 


Garth sold William H. Jones a tract of land in Holt county. 
Jones paid a part of the purchase money and gave to Garth 
a mortgage of the land to secure the payment of the remain- 
der—in which mortgage his wife, the plaintiff, joined, relin- 

-quishing dower. Jones died, leaving a portion of the pur- 
chase money, which was secured by the mortgage, unpaid. 
His administrator, under an order of sale made by the County 
Court, sold the land to the defendant for a full price. At 
the sale by the administrator, he announced that he would 
sell the fee simple, (and not merely the equity of redemp- 
tion,) and would apply so much of the money accruing from 
the sale as might be necessary for that purpose to the ex- 
tinguishment of the mortgage. He did pay off the mortgage 
by authorizing the defendant to pay off the same and accept- 
ing the payment so made by the defendant as a payment on 
account of his bid for the land. The defendant paid the ad- 
ministrator the remainder of his bid. The plaintiff brought 
this suit for her dower in the land, and the defendant set up 
the facts above recited as a bar to her claim. 

The court below held (in effect) that they constituted a 
valid defence, and gave judgment against the plaintiff. 

We think that the court erred. A widow shall be endowed 
of her husband’s lands “to which she shall not have relin- 
quished her right of dower in the manner prescribed by law.” 

Here there is no pretence that she has so relinquished her 
right. She had done so in the mortgage given to Garth, and 
the defendant claims to be subrogated to Garth’s rights under 
the mortgage ; but were any subrogation possible in the case, 
it could not be made for the benefit of the defendant, because 
the mortgage was not paid by him, but by the estate of the 
deceased Jones. The mortgage is paid and dead, and the 
wife’s relinquishment of dower died with it. If Jones in his 
life-time had sold the land to the defendant and applied the 
proceeds of the sale to the extinguishment of the mortgage, 
the defendant would scarcely have been guilty of the absurd- 
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ity of setting up such application of the proceeds as a bar to 
the widow’s claim for dower. 

If, at the time of the sale by the administrator, there had 
been no mortgage in existence, there would of course have 
been no doubt of the widow’s right to dower, notwithstanding 
that the purchaser may have paid a full or even an excessive 
price for the land. In fact the administrator, by assuming to 
pay the mortgage, placed the land in the condition of being 
unencumbered by the mortgage, (so far as the purchaser was 
concerned, ) and he bought it so unencumbered and unaffected 
in any way by the mortgage, and of necessary consequence 
he cannot use the mortgage to defeat the widow’s right of 
dower. 

This case differs essentially from that of Vallé’s heirs v. 
Fleming’s heirs, 29 Mo. 152. | 

Judgment reversed and cause remanded for further pro- 
ceedings; Judges Bay and Dryden concur. 


SaraH GoopaLL, Defendant in Error, v. E. L. Tricky, 
Plaintiff in Error. 


Practice—Instruction.—Instructions not supported by the evidence are prop- 
erly refused. 


Error to Cole Circuit Court. 
White, for defendant in error. 
Smith, for plaintiff in error. 


Dryben, Judge, delivered the opinion of the court. 


This was a suit brought by Sarah Goodall on a note for 
eighty dollars made by the defendant, payable to “ H. Clay 
Goodall or Mrs. Sarah Goodall.” 

The defence set up in the answer was, in substance, that 
the defendant held two notes by assignment on H. Clay 
Goodall for a larger amount than the note sued on, and that 
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prior to the commencement of this suit he had credited the 
note in suit on the two notes which he so held. On this 
state of the record the parties went to trial, when the de- 
fendant read one of the notes set up in his answer, but gave 
no evidence whatever touching the alleged crediting of the 
note in suit. The defendant asked an instruction, which 
was refused, and the court then rendered a verdict and 
judgment for the plaintiff for the amount of the note, and 
the defendant has brought the case here by writ of.error. 

The only error complained of is the refusal of the court 
to give the instruction which was asked. 

There was no evidence in the case in regard to the pre- 
tended credits on which to base the instruction, and the 
instruction was therefore properly refused. There is no 
error in the record, and the judgment of the Circuit Court 
is affirmed. The other judges concur. 


. 


————§ ee 


JOSEPH FICKLIN AND WILLIAM T. FicKLin, Respondents, v. 
JNo. N. SrerpuHeNsoN e¢ al., Appellants. 


Vendors—Purchasers.—A sold lands to B, and gave bond for conveyance upon 
final payment of the purchase money. B subsequently sold the land to C, 
received the price, and gave bond for a conveyance. A afterward conveyed 
the lands to B, taking back deed of trust of the same date, to secure pay- 
ments of the purchase money remaining unpaid. Ina suit by C against A 
and B, to vest title, held that C purchased subject to the rights of A, and 
could not demand a conveyance without payment of the amount due A by 
B, and that the execution of the deeds of A to B and of B to A left the 
title where it was before, as if the two conveyances had been but one 
in fact. 


Appeal from Livingston Circuit Court. 


Ray, for appellants. 


I. The defendants insist that the court below committed 
error in striking out the answers of defendants, and espe- 
cially the amended answer of Stephenson & Maupin. 

On the part of Call & Clark it is insisted that as they have 
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not the legal title, (it being in Stephenson & Maupin by 
virtue of mortgage,) they cannot perform what they would 
be required to do. <A fundamental doctrine of specific per- 
formance is, that the defendant must be able to do what he 
is asked to perform. (See Ad. Eq. 249 & 250; 2 Sto. Kq. 
742 & 769.) 

On the part of Stephenson & Maupin it is insisted that, 
as vendors of a part of the real estate sued for, they have a 
lien upon the same for the balance of the unpaid purchase 
money, and to that extent resist the claim of plaintiff. The 
doctrine of vendor’s lien, as usually understood, is a purely 
equity doctrine, and ordinarily arises where the vendor has 
conveyed the legal title, and because he has conveyed it. 
This is not precisely that case. At the time of the sale we 
made no conveyance, but gave a “title bond” simply, retain- 
ing the legal title as a security for the purchase money. 
During this interval it will not be pretended that the (ite 
could be forced out of them without paying the purchase 
money. The subsequent execution of the deed and mort- 
gage was all one entire transaction. 

It is not pretended that a vendor may not waive his lien 
in various ways; but it is insisted that whether he has 
waived it is always a question of infention to be determined 
by the peculiar circumstances of the case. But this is not 
the case, where, instead of a conveyance, the vendor has 
only given a title bond. In such case the taking of the 
security makes no difference. (5 Ohio, 35; 2 Ohio, 385; 19 
Mo. 425; Ad. Eq. 126 & 129; 1 Wh. & Tud., L. C. Kq. 
194, & Am. No.; Sto. Eq. 405.) 

In the ordinary case of a purchase of a tract of land where 
the purchaser takes a deed, and at the same time gives a 
mortgage —the purchase money, the deed and mortgage is 
regarded as one entire transaction —the widow of the pur- 
chaser is not entitled to dower, as against the vendor or 
those claiming under him. (4 Kent, 38 & 89; 1 Bay, 312; 
4 Leigh, 30; 15 Pet. 21; 15 Johns. 458 & 477; 38 Wend. 233 ; 
6 Cow. 316.) The same principle will apply to this case. 
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When equities are equal, the legal title prevails. The 
equity of Stephenson & Maupin is equal, if not superior, to 
that of the Ficklins, and the legal title is with them. Another 
rule is, when the equities are equal, the elder will prevail. 
It cannot be pretended that the date of our equity com- 
menced with the mortgage. Our equity originated with our 
sale to Call, which of course was prior to their purchase 
from Call & Clark. The mortgage was only an effort to 
superadd legal security to a preéxisting equity. The debt 
due originated not at date of mortgage, but at date of the 
original sale. (See Morris v. Pate, 81 Mo. 515.) 


Tindall & Slack,and Ryland & Son, for respondents. 


I. The court below committed no error in striking out 
part of the answer of Call & Clark, and the judgment of the 
court, so far as they are concerned, is clearly right. Stephen- 
son & Maupin took the mortgage from Call & Clark, with 
notice of respondents’ right to the property, and subject to 
the same. 

II. The answer of Stephenson & Maupin contained no 
defence, and there was no error in striking it out. It is not 
denied that prima facie the vendor’s lien exists when no 
express lien or security is taken; it is only implied, how- 
ever, and for the reason that no express security is taken. 
But the taking of express security by mortgage on the land 
itself, or on any other property, or of the responsibility of a 
third person, is a waiver of the implied lien. The taking of 
the mortgage shows that Stephenson & Maupin did not re- 
pose on their vendor’s lien, but upon the security furnished 
by the mortgage, and was a waiver of their vendor’s implied 
lien. (Young v. Wood & Abbott, 11 B. Mon. 128; 14 Ohio, 
428; 1 Paig. Ch. 20; Little et al. v. Brown, 2 Leigh, 353 ; 
Wilson et al. v. Graham’s Exce’rs, 5 Mumf. 297 ; dissenting 
opinion of Hitchcock, J., in Boos v. Ewing et al., 17 Ohio, 


525 —all in point. ) 





Ill. The principle relied on by respondents is, “ that the 
taking of an express lien is a waiver of the implied lien.” 
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(Hard. Ky. R. 48; Gil. R. 329 ; 20 Ohio, 546; 3 J. J. Marsh, 
163; 6 Blackf. 273; 1 Sm. & M. Ch. 462; 1 Mason, 191; 
5 Ham. Ohio, 35; Dev. & B. 32; 1 Gill & J. 120; 4 Wheat. 
255; s. ¢., 4 Pet. C. R. 456; 6 How. Miss. 527; 19 Mo. 
429; 3 Ala. 302; 8 Gill & J. 87; 4 Comst. 412; 12 B. Mon. 
265; 9B. Mon. 265; 18. & Lef. 135; 2 Vern. 281; 2 Ball & 
B. 515; 2 Ves. & B. 246; 6 Ves. 752; 16 Ves. 278; Taml. 
21; 4 Gilm. 498; 1 Doug. 422. ) 

IV. The decision in the case of Boos v. Ewing et al., 17 
Ohio, 500, is unsupported by either principle or authority, 
and is in direct conflict with a plain and well settled princi- 
ple, viz., that the taking of security is a waiver of the vendor’s 
implied lien, (see authorities cited to the 2d and 3d_points,) 
and the Supreme Court of Ohio have before and since, as 
well as in that case, expressly recognized this principle as 
true. (5 Ohio, 35; 14 Ohio, 428, in direct conflict with Boos 
v. Ewing; 17 Ohio, 291 and 527; also, 20 Ohio, 546.) 


DryDEN, Judge, delivered the opinion of the court. 


As appears from the petition, Call and Clark, two of the 
defendants, sold to the plaintiffs, Ficklin and Ficklin, for the 
price of five thousand dollars, paid in hand, certain town lots 
in the town of Chillicothe, in this State, and by their obliga- 
tion in writing bearing date the 24th of March, 1859, bound 
themselves to convey the property by a good and sufficient 
deed to the plaintiffs within twelve months thereafter. It 
also appears from the petition that the defendants Call & 
Clark afterwards, on the 10th of May, 1859, made a convey- 
ance of the major part of the property they had sold to the 
plaintiffs, to their co-defendants, Stephenson & Maupin, to 
secure the payment of two notes of seventeen hundred and 
fifty dollars each which they owed to the latter. The peti- 
tion charged notice to Stephenson & Maupin of the previous 
sale by Call & Clark to the plaintiffs, and asked for a convey- 
ance of the title as against all of the defendants. 

Stephenson & Maupin answered jointly, and for their de- 
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fence said that in 1858, prior to the sale by Call & Clark to 
the plaintiffs, they sold the same property to Call & Clark for 
one thousand dollars cash and three thousand five hundred 
dollars on a credit of one and two years, and bound them- 
selves by title bond to convey the same to their said co- 
defendants on payment of said notes; that the deferred 
payments remaining unpaid, these defendants, on the 10th 
day of May, 1859, made an absolute conveyance of the lots 
to Call & Clark, and at the same time, and as part of the 
same transaction, Call & Clark made and delivered to these 
defendants the mortgage deed, referred to in the plaintiffs’ 
petition, to secure said deferred payments. The answer also 
avers that the plaintiffs, at the time of their purchase, had 
notice of the condition of the title and of the nonpayment of 
the purchase money to these defendants; and also averred 
that at the time of the filing of the answer the greater part 
of their said demand still remained unpaid. 

The plaintiffs moved to strike out the answer, because the 
matters therein were “irrelevant, immaterial and insuffi- 
cient,” and the motion was sustained by the court. Call & 
Clark likewise answered, and a part of their answer was also 
stricken out; but it will not be necessary further to notice 
the action of the court in that matter, as the question in the 
case will be disposed of in the consideration of the answer of 
the other defendants. 

After striking out the one answer and pruning down the 
other, the court proceeded to try the case, and rendered 
judgment, divesting the defendants of their title, legal and 
equitable, and vesting the same in the plaintiffs, and the 
defendants appealed. 

The motion to strike out was in the nature of a demurrer, 
and in its consideration the allegations of the answer must 
be taken as true; the question, therefore, for us, is as to 
whether the matters charged in the answer constitute a bar 
to the relief asked by the plaintiffs. 

The plaintiffs purchased in subordination to the existing 
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rights of Stephenson & Maupin. Whatever infirmity be- 
longed to the title of Call & Clark at the time of their sale 
adhered to it in the hands of the plaintiffs. The plaintiffs 
could acquire no more or better title than their vendors had. 
It cannot be pretended that the plaintiffs were entitled to a 
conveyance of the legal title as against Stephenson & Mau- 
pin, so long as the latter sustained the relation of vendors to 
Call & Clark, and held the title as their security for the pur- 
chase money; but it is insisted that the conveyance of the 
legal title by Stephenson & Maupin, although simultaneously 
reconveyed by Call & Clark, having been made subsequent 
to the sale from Call & Clark to the plaintiffs, had the effect 
to discharge the property from the lien for the purchase 
money, and to make the mortgage a conveyance of the legal 
title subsequent and in subordination to the prior right of 
the plaintiffs. We do not concur in this view of the question. 
The doctrine that the taking of an express lien is a waiver of 
the implied lien of a vendor, relied on by the respondents’ 
counsel, has no application to the facts of this case. Stephen- 
son & Maupin had more than the implied lien of a vendor ; 
they had the title. This they still have. The mutual con- 
veyances between them and Call & Clark, being one and the 
same transaction, left the title precisely where it was before, 
unaffected by the instantaneous, transitory seizin of Call & 
Clark, just as if the two conveyances had been but one in 
fact and executed by all the parties to both. The transac- 
tion did not increase the burdens of the plaintiffs, nor did it 
in anywise diminish the rights of the defendants. The de- 
fendants Stephenson & Maupin having both the prior legal 
title and the elder equity, must prevail. The answer was a 
bar to the action, and the court erred in striking it out, and 
for this cause the judgment is reversed and the cause re- 
manded. The other judges concur. 
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Josepu C. Parry, Respondent, v. Brannam H. Woopson, 
Appellant. 


Amendment—Misnomer.—The plaintiff may amend his petition by correcting a 
mistake in the name of the defendant. (R. C. 1855, § 8, p. 1253; s. d. 
10, of § 19, p. 1256; § 20 p. 1257.) Such amendment is no cause for setting 
aside a judgment by default. 

Evidence—Name.—A name is a means of identity. Process served upon a 
party by a wrong name is well served. 


Appeal from Greene Common Pleas Court. 
Wilkes, Edwards & Ewing, for respondent. 


I. The court below did right in permitting plaintiff to amend 
by changing the christian name of the defendant. (R. C. 
1855, § 3, p. 1253; Middleton & Riley v. Frame, 21 Mo. 412.) 

If. Even if the court below had erred in permitting the 
plaintiff to amend, the judgment could not be set aside by 
motion; it must be done by petition and affidavit. (R. C. 
1855, p. 1281, § 18, 14, 15 & 16.) 

III. It was too late, after verdict and judgment, to take 
advantage of a misnomer. (Thompson & Price v. Elliot, 5 
Mo. 118; Carpenter v. State, 8 Mo. 291; 1 Chit. 282.) 

IV. The defendant having been summoned by the name 
of B. H. Woodson (see sheriff’s return), it was his privilege 
to introduce evidence to show that B. H. and Branham H. 
Woodson were different persons ; this he failed todo. (Birch 
& Hayden v Rogers, 8 Mo. 227; Weaver, to use of Webb, v. 
McElhenon, 13 Mo. 89.) 


DryDeN, Judge, delivered the opinion of the court. 


The plaintiff sued the defendant by the name of Benjamin 
Hf. Woodson to recover the amount of a promissory note 
made by the defendant. Process was personally served, and 
at the return term, and after the expiration of the time for 
answering, the plaintiff, having obtained leave, amended his 
petition by striking out the name Benjamin and inserting in 
its place the name Branham; and the defendant still contin- 
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uing in default, judgment was rendered for the plaintiff. 
The defendant then appeared and moved the court to set 
aside the judgment; but his motion being overruled, he ap- 
pealed to this court. 

The point of the objection to the judgment of the lower 
court is, that the defendant having been sued and served 
with process by a wrong name, the court acquired no juris- 
diction of him, and could render no valid judgment against 
him. The objection gives the name quite too much import- 
ance. A name is a means of identity ; but the change of the 
name or the application of a wrong name does not change 
the thing identified. It is not the name that is sued but the 
person to whom it is applied. Process served on a man by 
a wrong name is as really served on him as if it had been 
served on him by his right name, and if in such case he fail 
to appear, or appearing fail to object that he is sued by the 
wrong name, and judgment be rendered against him by such 
name, he is as much bound by the judgment as if it had been 
rendered against him by his right name. The use of the 
right name is every way preferable, since without it as a 
means of identification the evidence of the identity of the 
person sued may in process of time become lost; and hence 
the propriety of the amendment in this case; but so long as 
the defendant can be identified as the one against whom the 
judgment was rendered, he is as much bound by the judg- 
ment, and those claiming under the judgment are as much 
entitled to its benefits, to all intents and purposes, as if the 
defendant had been sued by his right name. 

The power of the court to make the amendment com- 
plained of, as well before as after judgment, was unquestion- 
able. (R. C. 1855, § 3, p. 1253; sub. 10 of § 19, p. 1256; 
§ 20, p. 1257.) 

The judgment must be affirmed, with ten per cent. dama- 
ges. The other judges concur. 
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Netson J. ALEXANDER, Respondent, v. WILLIAM J. Suort- 
RIDGE, Appellant. 


Witness—Party.—A defendant in the record is not disqualified as a witness 
for his co-defendant by that fact alone; he is competent to testify as to some 
matters. When the witness is sworn, objections may be taken to so much 
of the testimony as may be inadmissible. (Kleinman vy. Boernstein, 32 Mo. 
811, affirmed.) 


Merryman and Doniphan, for appellant. 


Vories, Burns, and McCurdy, for respondent. 


Batgs, Judge, delivered the opinion of the court. 


This suit was brought by Alexander against Trundle and 
Shortridge. Trundle did not answer. Shortridge answered. 
There was no interlocutory judgment rendered against Trun- 
dle. The record shows the appearance of “ the parties,” the 
empannelling of a jury “to try the issue joined,” the verdict 
of the jury “for the plaintiff” and judgment thereon against 
“said defendant.” 

In the course of the trial Shortridge offered his co-defend- 
ant, Trundle, as a witness. The plaintiff objected to him 
because he was a party defendant on the record. The ob- 
jection was sustained by the court, and Trundle was excluded 
from giving any testimony in the cause. 

The decision of the court was wrong. The witness should 
have been sworn, and then the admissibility of the testimony 
it was proposed that he should give would properly come up 
for consideration. (Kleinman v. Boernstein, 32 Mo. 311.) 

He was competent to testify to some things, and we must 
presume that he was called to give lawful testimony. 

What the evidence may be at a new trial we cannot know, 
and therefore think it unnecessary to say anything about the 
instructions given at the first trial. 

Judgment reversed and case remanded. Judges Bay and 
Dryden concur. 
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MercHants’ Bank oF St. Louis, Avpellant, v. CHARLES Sas- 
SEE ef al., Respondents. 


Banks—Exchange.—The banks chartered by the State may charge, in addition 
to the interest mentioned, a reasonable premium on exchange when the note 
or obligation is payable out of the county in which it is discounted. (Sess. 
Acts, 1857, p. 22, s. 38.) 


Appeal from Chariton Circuit Court. 
Price & Harris, for appellant. 


I. The Circuit Court, in deciding that a premium on ex- 
change could not be demanded and received upon the note 
sued on, assumed that the branch of the Merchants’ Bank of 
St. Louis, at Brunswick, had its location, so far as the right 
to charge the one per cent. premium on the note was con- 
cerned, in St. Louis. In other words, it assumed, or had to 
assume in ofler to decide as it did, that the Merchants’ Bank 
of St. Louis was located not only in the city of St. Louis, but 
in every county where there is a branch of said bank—in the 
counties of Chariton, St. Clair and Ste. Genevieve ; and that 
the branch bank at Brunswick is located in St. Louis, so far 
as this question is concerned. 

It is contended that the words “any bank,” as used in sec- 
tion 33 above referred to, is a general term, embracing and 
referring not only to a parent bank, but to the branch banks. 
That this construction is correct will be evident from an ex- 
amination of various sections of the act referred to. (See 
§ 7, 9,11, 18, 21, 23, 28.) Other sections of the same act 
seem to show clearly that the Legislature, where speaking of 
the “ location”’ of branch banks, regards them as having sep- 
arate and distinct “ /ocations”’ from their parent banks. (See 
bank act, 1856-7, art. 1, § 8, 10,12,31; art.2,§2&3; art. 
3, § 6 & 8.) 


Musser, for respondents. 


I. Two questions present themselves in this case. 
1. Did the bank, in exacting the one per cent. premium in 
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addition to seven per cent. interest per annum, violate the 
law as contained in her charter? 

2. What is the effect of such violation on the contract? 
Does it render the whole contract void, as to paper and en- 
dorsers, or will the court enforce a contract entered into with 
a corporation without the authority and in violation of law? 

In determining the first proposition, I rely on the first arti- 
cle of “ An act to regulate Banks and Banking Institutions 
and to create the office of Bank Commissioner,” and the 33d 
section of Sess. Acts, 1856-7. 

To entitle a bank lawfully to charge this premium, the 
note, bill or obligation must be made payable outside of the 
county where the bank is located. In determining the locality 
of the bank which is plaintiff in this cause, I rely upon the 
first section of chapter 3 of the 4th article of the act above 
cited. 

There is a constitutional provision which forbids the estab- 
lishment of more than ten banks in this State. And the 
court, in taking judicial notice of the locality of the Mer- 
chants’ Bank of St. Louis, and of her corporate existence, 
will also take judicial notice of the locality and existence of 
her nine sister parent institutions, and of their several 
branches. 

The bank and all its branches constitute but one corpora- 
tion; the contracts of its branches are essentially the con- 
tracts of the parent bank. There can exist no consideration 
on which to base a charge for exchange in addition to inter- 
est, simply because a contract is entered into away from the 
locality of the corporation, when the place of performance is 
at her own counter. 

A corporation possesses only those powers conferred on it 
by its charter. And plaintiff, having entered into a contract 
with defendant unauthorized by her charter and in violation 
of law, such contract is void, and she is not entitled to re- 
cover anything in this action. (Orr v. Lacey, 2 Doug. Mich. 
230; Bank of Michigan v. Niles, 1 Doug. Mich. 171; Hul- 
bert v. Bultain, 2 Doug. Mich. 191; Mr. Justice Sharkey’s 
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dissenting opinion in Planters’ Bank v. Snodgrass, 4 How. 
Miss. R. 573; Grand Gulf Bank v. Archer, 8 Smed. & Mar. 
151; Bank v. Owens, 2 Peters, 527; Armstrong v. Toller, 11 
Wheaton, 258; Angell & Ames, Corp. § 256.) 

The bank in discounting the note here sued on, corruptly 
received a greater rate of interest than allowed by law; the 
note is therefore void. The court will not enforce a contract 
made with a corporation in violation of her charter. (Orr v. 
Lacy, 2 Doug. Mich. 263; Bank v. Owens, 2 Pet. 527; Rust 
v. Wallace, 4 McLean; Davis v. Bank of River Raisin, 4 Me- 
Lean, 878; Bank v. Waggoner, 9 Pet. 399; People v. Utica 
Ins. Co. 15 John. N. Y. 9, 383; N. Y. Firemen’s Ins. Co. 
v. Ely, 5 Conn. 560; 13 Conn. 266; 2 Cow. 110; 9 Mass. 
Rep. 54.) 

II. The court erred in giving judgment against defendant 
for the amount of the note less the premium illegally charged. 


Bates, Judge, delivered the opinion of the court. 


The plaintiff sued the defendants on a note of the defend- 
ants which the plaintiff acquired by discounting the same at 
its branch at Brunswick, in Chariton county, Missouri. The 
note was by its terms payable at the Merchants’ Bank of St. 
Louis, at the city of St. Louis. The plaintiff, in discounting 
the note, deducted from the amount of it and in that way 
received the interest permitted by law to be received, and 
also in adddition thereto a sum for premium on exchange. 
The defendants set up this fact as a defence to the suit. 

This is a common and well known trick of the banks for 
increasing their profits, and seems to have been intended by 
the Legislature. 

The 33d section of the first article of the “ Act to regulate 
Banks,” &c., (Sess. Acts, 1856-7, p. 22,) is as follows: 

** No bank shall directly or indirectly receive or demand, 
by way of interest or discount, more than six per cent. per 
annum, on paper not having over one hundred and twenty 
days to run until due, and seven per cent. on all paper hay- 
ing one hundred and twenty days and not more than six 
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months torun until due; the interest to be computed accord- 
ing to the ordinary rules of banking institutions; and nothing 
in this act shall be construed so as to prevent any bank from 
demanding and receiving a reasonable premium on exchange 
in addition to interest upon all notes, bills or obligations 
payable beyond the limits of the county where the bank is 
located.” 

The third chapter of the fourth article of the same act en- 
acts that “a banking company is hereby established in the 
city of St. Louis, to be known by the name and style of The 
Merchants’ Bank of St. Louis.” 

The court below, in this case, held that the premium re- 
ceived by the plaintiff could not be lawfully received, and 
gave judgment for the plaintiff for the amount of the note 
less the amount of the premium paid to it. The plaintiff 
appealed. The only question for consideration is whether 
the note was payable beyond the limits of the county where 
the bank is located. 

The act evidently intends that the bank shall be located in 
some county, and that it is not located in some other coun- 
ties, and it establishes it in the city of St. Louis, and provides 
that it shall establish a branch at Brunswick in the county of 
Chariton. Primarily the location of the bank is at the city 
of St. Louis, in the county of St. Louis, and in strictness the 
note was not payable beyond the limits of the county where 
the bank is located; but it appears to us to be obvious that 
the intention of the Legislature was to enable a bank to 
charge a premium for exchange when the note should be 
payable in a different county from that in which it should be 
discounted. In this view the court below erred in deducting 
from the amount of the judgment the premium which had 
been received by the plaintiff. 

The suit was originally brought in the name of the branch 
at Brunswick as a distinct corporation. A demurrer was 
sustained to that petition, but the plaintiff amended by sub- 
stituting its own corporate name, and we are not therefore 
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called upon to review the decision of the court below upon 
that demurrer. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 


——_+2 02+ 


NortH Missourt Raitroap Company, Plaintiff in Error, v. 
WILLIAM WINKLER, Defendant in Error. 


Banking, illegal.—The act of 1855 to prevent illegal banking is a revision of 
the law of 1845. Corporations chartered prior to the act of 1855 are subject 
to the provisions of the 4th section, prohibiting the passing or receiving of 
bank notes or other paper currency under the denomination of five dollars. 
(R. C. 1855, p. 286, § 4 & 9.) 

Corporation—Forfeiture.—Under the act to prevent illegal banking, a violation 
thereof may be pleaded in bar of any suit brought by a corporation, and it 
is not necessary that the franchise should have been forfeited upon direct 
proceedings for that purpose. 

Corporator—Estoppel.—Under the illegal banking act of 1855, a stockholder 
sued for his subscription is not estopped to plead the violation of the act by 
the corporation in bar of the suit. (R. C. 1855, ch. 16, § 4 & 9.) 

Corporation—Agents.—A corporation acts only by its agents; the acts of the 
agents, therefore, within the scope of their authority, will bind the corpora- 
tion. (Christian University v, Jordan, 29 Mo. 68, qualified and affirmed.) 


Error to Macon Circuit Court. 
Carr, for plaintiff in error. 


I. The act to prevent illegal banking and the circulation 
of depreciated paper currency does not apply to the plaintiff. 

The charter of the North Missouri Railroad Company was 
granted by act of the Legislature, approved March 3, 1851, 
(Sess. Acts of 1851, p. 484, § 1,) by which the right was 
conferred upon the company to “be able in law and equity 
to make contracts” and to “ sue.”’ The act to prevent illegal 
banking and the circulation of depreciated paper currency 
was approved December 8, 1855, more than four years after 
the granting of the charter of the plaintiff. Hence the vio- 
lation of this act cannot be pleaded as a bar by defendant to 
plaintiff’s suit. 
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1. It would be making that an offence which was no 
offence at the time of granting the charter, and no offence 
at the time of making the contract sued on, viz., 23d of 
December, 1853. 

2. It would be making said act retrospective in its opera- 
tion, by allowing a defence to be set up to the cause of action 
which was no defence at the time of making the contract or 
granting the charter. 

3. Because it would operate as a denial of justice in this, 
that it takes away all remedy upon the contract, without 
showing any breach of the contract on the part of the plain- 
tiff, and without requiring any performance of the contract 
on the part of the defendant. 

If it be held that said act of 8th December, 1855, can be 
pleaded in bar to plaintiff’s suit, by the act of the Legisla- 
ture, approved November 23, 1857, (Sess. Acts, 1857, p. 11,) 
all penalties, forfeitures, &c., incurred under said act were 
released. (Bank of the State of Mo. v. Bredow, 31 Mo. 523.) 

II. The application of said act as a bar to plaintiff’s suit 
impairs the obligation of the contract between plaintiff and 
defendant, is a denial of justice, and therefore unconstitu- 
tional and void. 

1. When the State granted plaintiff’s charter on the 3d of 
March, 1851, and the plaintiff accepted the same, it became 
a contract between the plaintiff and the State. (Dartmouth 
College v. Woodward, 4 Whea. 518; Currran v. State of 
Arkansas, 15 How. 304 ; Redfield on Railways, p. 75; Bailey 
v. Gentry, 1 Mo. 164; Bumgardner v. Howard Co. Court, 4 
Mo. 50, 120; Bronson v. Kinzie, 1 How. 311; McCracken vy. 
Hayward, 2 How. 608.) 

Ill. The defendant, by his subscription to the capital stock 
of the company, became a member thereof, and the officers 
and agents of the plaintiff are the officers and agents of the 
defendant as well as of the plaintiff; their acts are his acts ; 
and allowing him to plead a violation of said act by them 
would be allowing him to take advantage of his own wrong. 
(Hannibal, Ralls Co. & Paris Plank Road Co. v. Menefee, 
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25 Mo. 547; Penobscot R.R. Co. v. White, 41 Me. 512; 
same v. Dummer, 40 Me. 173.) 

1. The capital stock is a trust fund for the payment of 
corporation debts. The creditors have a right to claim, as 
against the corporators, their equities to be worked out 
through the corporation when the trustees or other proper 
agents for that purpose neglect to call in the debts due by 
the stockholders of the corporation for stock, so as to enable 
the company to pay its debts ; a creditor, by bill in chancery, 
can compel such agents to enforce contribution from the 
stockholders according to their subscription; andif there are 
no officers or agents to bring the suit, the court will appoint 
a receiver for that purpose. (Wood v. Dummer, 3 Mason, 
308; Nathan v. Whitlock, 9 Paige, 152; Angell & Ames on 
Cor. § 602, 603; Redfield on Railw. 75-77, and authorities 
there cited in the notes.) 





Prewitt, for defendant in error. 


I. The act applies to this plaintiff. The object of the act 
was to prevent the passing of small bills and depreciated 
paper in this State. (R. C. 1855, p. 288, § 9; Christian 
University v. Jordan, 29 Mo. 68.) 

II. The act is constitutional. The Legislature had a right 
to prohibit the passage of such bills in the State by any one, 
whether corporation or private person, and to fix such 
penalty as seemed proper for its violation. The second in- 
struction is based on a false assumption of fact. The illegal 
banking law was in existence in 1845; the railroad act was 
passed in 1851. (See R. C. 1845, p. 167, § 4. &10; also 
R.R. L. Mo. 82.) 

III. The principal is responsible for the acts of his 
agents. (29 Mo. 68.) All the points in this case seem to 
be covered by the case of Christian University v. Jordan, 
above referred to. The suit in that case was for subscrip- 
tion of stock. 


Bay, Judge, delivered the opinion of the court. 


The North Missouri Railroad Company brought suit to 
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recover the sum of one hundred dollars, amount subscribed 
by defendant to the capital stock of said company. 

The cause was submitted to the court upon the following 
agreed statement of facts: 


“North Missouri Railroad Company, plaintiff, v. William 
Winkler, defendant. It is hereby agreed by the counsel 
for the plaintiff and defendant to submit the above en- 
titled cause to the court on the following facts: That 
plaintiff is a corporation by act of the Legislature of the 
State of Missouri, approved March 8, 1851, under the name 
and style of the North Missouri Railroad Company, and 
the several acts amendatory thereof; that on the 23d of 
December, 1853, defendant subscribed to the capital stock 
of said railroad company one share, amounting to $100, 
by which subscription he agreed to pay all calls upon 
said stock as the same should be made by order of the 
board of directors of said company, provided the road of 
said company passed through Macon county, in the dividing 
ridge which separates the waters of the Mississippi from the 
waters of the Missouri river, and on or near the route as it 
had been surveyed in range 14, in said county, previous to 
defendant’s subscribing to the capital stock of said company 
as aforesaid; that previous to the 22d day of December, 
1855, said company permanently located the route of the 
road of said company through Macon county, on the divid- 
ing ridge which separates the waters of the Mississippi from 
the waters of the Missouri river, and on or near the route as 
it had been surveyed in range 14, in said county, previous 
to the defendant’s subscribing to the capital stock of said 
company, as aforesaid; that by order of the board of direc- 
tors of said company a call of 35 per cent. of said subscription 
to the capital stock of said company was made on defendant, 
to be paid on the 22d of December, 1855, said call having 
been after the permanent location of said road as aforesaid, 
and due notice thereof given in conformity with the charter 
and by-laws of the company ; and likewise another call of 65 
per cent. on said share, to be paid on the Ist of October, 
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1856, of which due notice was given in conformity with the 
charter and by-laws of the company. 

“Tt is further admitted that the officers and agents of said 
company, as such officers and agents, before the commence- 
ment of this suit, and between that time and the filing of 
the defendant’s answer herein, passed and received, within 
the limits of the State of Missouri, bank notes, promising or 
ordering the payment of money, of a less denomination than 
five dollars, in the business of the company, but without any 
express instructions of the company so to do. 

‘It is further agreed that either party may submit such in- 
structions or declarations of law on the foregoing facts as he 
may deem proper, except to the ruling of the court therein, 
and appeal or sue out a writ of error on the judgment which 
shall be rendered herein to the Supreme Court, and the de- 
cision of the Supreme Court thereon shall be final—March 
27, 1861.” 

Upon the foregoing statement of facts the court found for 
the defendant, whereupon plaintiff in due time moved for a 
new trial; which motion being overruled, the cause is brought 
here by writ of error. 

The plaintiff asked the court to declare the law as fol- 
lows: 

“1. The plaintiff is entitled to recover the amount sub- 
scribed, and the interest thereon at the rate of six per cent. 
per annum from the time of the respective calls, notwith- 
standing the officers and agents of the plaintiff, before the 
commencement of this suit, and between that time and the 
filing of the defendant’s answer, passed and received in the 
business of the company, within the limits of this State, bank 
notes, promising or ordering the payment of money, of less 
denomination than five dollars. 

“2. The plaintiff’s charter having been granted previous 
to the passage of the ‘Act to prevent illegal banking and de- 
preciated paper currency,’ approved December 8, 1855, the 
fact of the officers and agents of the plaintiff passing and 
receiving bank notes, promising or ordering the payment of 
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money, of less denomination than five dollars, within the 
limits of this State, before the commencement of this suit, 
and between that time and the filing of defendant’s answer, 
constitute no bar to plaintiff’s right to sue and recover the 
amount sued for, and the interest thereon. 

3, In the absence of any authority from the plaintiff to 
its officers and agents to receive and pass bank notes of less 
denomination than five dollars, promising or ordering the 
payment of money, within the limits of this State, the law 
will not presume that such authority was given from the 
mere fact that said officers and agents did receive and pass 
such bank notes, as agents for the company, and the court 
will find for the plaintiff the amount sued for, and the in- 
terest thereon, as claimed in the petition. 

“4, Said act of December 8, 1855, was not intended to 
apply, and does not apply, to plaintiff, and the receiving and 
passing of bank notes of the kind admitted in the agreed 
statement of facts by the officers and agents of the plaintiff, 
in the business of the company, within the limits of this 
State, constitutes no defence to plaintiff’s suit, and the court 
will find for the plaintiff the amount sued for, and the in- 
terest thereon, as claimed in the petition.” 

Which the court refused to do, but, at the instance of de- 
fendant, declared the law as follows: 

“If the court, sitting as a jury, believe from the facts ad- 
mitted that the plaintiff, by its officers or agents, before the 
commencement of this suit, or between that time and the 
filing of the defendant’s answer, within the limits of this 
State, did pass or receive any bank note, or other paper cur- 
rency of any kind, promising or ordering the payment of 
money, of a less denomination than five dollars, it will find 
for the defendant.” 

The first ground urged by plaintiff in error for a reversal 
of the judgment below is, that the act to prevent illegal 
banking and the circulation of depreciated paper currency 
has no application to plaintiff, inasmuch as the charter of 
the North Missouri Railroad Company was granted prior to 
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the passage of the act of December 8, 1855, relating to ille- 
gal banking. 

The agreed case shows that the charter was granted March 
3, 1851, and defendant’s subscription made December 23, 
1853. The answer alleges that the passing and receiving of 
bank notes of a less denomination than five dollars was con- 
trary to the provisions of the statute of December 8, 1855. 
It is evident that the pleader, in drawing his answer, had 
solely in view the act of 1855, and the fact that the act of 
1855 was a mere revision of the act of March 26, 1845, had 
escaped his notice. The only difference between the two 
acts, so far as the defence in this case is concerned, is, that 
the prohibition in the act of 1845 extends to notes of a less 
denomination than ten dollars; so that under either act the 
facts alleged in the answer may be pleaded in bar. They 
are public acts, and the courts will take judicial notice of 
them, whether referred to in the answer or not. 

The second point urged is that the defendant cannot avail 
himself of the matter set up in the answer, unless a forfeit- 
ure of plaintiff’s charter has been adjudged by a court of 
competent jurisdiction, on information in the nature of a 
quo warranto. 

We do not think the point well taken. For the purposes 
of this defence it is not necessary that an absolute forfeiture 
should be shown, such as would follow the judgment of a 
court upon a quo warranto. 

If such a forfeiture had been adjudged by a court of com- 
petent jurisdiction, then such forfeiture might have been 
pleaded in bar. The language of the act is, that he may 
plead the forfeiture, or any violation or evasion of the act. 
The matter set up in bar in this case is a violation of the act 
in this, that the plaintiff did pass and receive, within the 
limits of this State, bank notes of less denomination than 
five dollars. As remarked by Judge Scott, in the case of 
the Christian University v. Jordan, 29 Mo. 71, “the purpose 
of the act is accomplished in permitting the forfeiture to 
operate only so far as to take away the right of action in the 
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particular cause in which its violation is set up as a de- 
fence.” 

The third of plaintiff’s refused instructions was asked upon 
the supposition that it was incumbent upon the defendant to 
show aflirmatively that plaintiff had authorized and directed 
its officers and agents to receive or pass notes of a less de- 
nomination than five dollars. 

This point was raised in Christian University v. Jordan, 
and this court held in that case that, as corporations were 
ideal and artificial, and could only act through agents, the 
act of the agent was the act of the principal, and no proof of 
express authority to do the act complained of was necessary. 
In this view we concur, with this qualification, however, that 
the act of the agent must be such as falls within the scope 
of his authority. If not within the scope of his authority, 
it becomes his individual act, and imposes no liability upon 
his principal. 

The next point, and by far the most important in the case, 
has reference to the relation which the defendant bears to 
the plaintiff. It is contended, and has been argued with 
much ingenuity, that the defendant being, by reason of his 
subscription, a corporator, cannot avail himself of the act in 
question — that to permit him to do so would enable him to 
take advantage of his own wrong. 

As a general proposition, and in the absence of any ex- 
press legislative authority, this may be true; but we are in 
this case called upon to interpret a particular statute, and to 
do so properly it becomes important to inquire into the mo- 
tives and reasons which led to its enactment. 

It is well known that our State Bank was prohibited by 
charter from issuing notes of a less denomination than ten 
dollars, though by subsequent legislation permitted to issue 
notes of the denomination of five dollars. As a necessary 
consequence, the State became flooded with the small notes 
of foreign banks, and as those banks (many of which were 
wholly irresponsible) became discredited, the holders of 
their notes, comprising chiefly our laboring population, were 
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forced to submit to a ruinous loss. Corporations, brokers 
and exchange dealers were employed as agents of these 
banks to aid in the circulation of their notes, and in buying 
them up for the banks when they became discredited, real- 
izing large profits both for themselves and the banks. It 
was a well devised system to defraud our people, and one 
which called loudly for legislative interposition. 

The only practicable relief which suggested itself to our 
General Assembly was to prohibit, by strong penal enact- 
ments, corporations, banks, brokers and exchange dealers 
from receiving or paying out such notes. As long as they 
could be prevented from dealing in them it was believed that 
their circulation would be very limited. The object of the 
statute, therefore, was not to shield a dishonest debtor, but 
to punish the corporation for violating the law. It is in the 
nature of a penal act, and if the Legislature should relieve 
the company from all the penalties, the defendant could not 
complain, as he has no vested right to be affected. It was a 
law enacted for the public good; and if it is so framed as in 
particular cases to afford an escape for a dishonest debtor 
who seeks to avoid a just liability, the fault is with the law- 
making power, and we are powerless to correct it. The act 
provides that any evasion or violation of any part of the act 
by a corporation may be pleaded in bar to any suit brought 
by them. No reservation whatever is made, and yet we are 
called upon, by mere construction, to limit its operation to a 
particular class of cases. Looking, then, at the phraseology 
of the act, and the end sought to be accomplished by it, we 
are of opinion that it may be pleaded by the defendant as 
well as by a person having no interest in the corporation. 

The other judges concurring, the judgment of the court 
below will be affirmed. 
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Davip Coste, Appellant, v. SamveL McDanieEL, Respondent. 


Pleading.—A party cannot traverse and at the same time confess and avoid 
the same cause of action. 

Evidence—Hearsay.—The statements of third persons not made in the pres- 
ence of the parties to the suit are hearsay, and inadmissible. 


Appeal from Greene Circuit Court. 
Hendrick, for apppellant. 
Parsons, for respondent. 


Bay, Judge, delivered the opinion of the court. 


This is an action to recover damages for an alleged 
slander. 

The petition charges that the defendant spoke of and con- 
cerning the plaintiff the following words: ‘ David Coble is, 
a rogue, and he had stole Hoover’s hogs.” 

The defendant, in his answer, denies having spoken the® 
words contained in the first count of the petition, ande 
attempts to justify as to the words in the second count. 

The petition in this case contains but one count, and the® 
answer must be regarded as both a denial of the words® 
alleged to have been spoken and a justification of those ® 
words. Such a defence cannot be made. The defendant 
must confess the matter stated in the petition and avoid ny 
or he must traverse it. 

Having denied speaking the words, he will be held underg 
the present state of the pleadings to that defence. Theg 
court below, therefore, erred in permitting any evidence to . 
be given upon the subject of justification. 

As the cause must be remanded, and the pleadings may 
be materially changed, it is deemed proper here to state that 
so much of the testimony given upon the trial as relates to 
statements made by Elias Boyers, when the defendant was 
not present, is merely hearsay, and therefore clearly inad- 
missible. The other judges concurring, the judgment will 
be reversed, and the cause remanded. 
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Bank of the State of Missouri v. Smith, Robidoux & Beauvais. 





BANK OF THE STATE OF Missouri, Respondent, v. Smiru, 
Rogipoux & Beauvais, Appellants. 


Pleading—Answer.—W here the petition alleges the making of a note and its 
endorsement to the plaintiff, it is not sufficient answer to deny the owner- 
ship of the note. The allegations of the petition must be denied. 

Corporations.—'There is no such person in law as the Branch Bank of the State 
of Missouri. 

Practice.—A frivolous answer is properly stricken out. 


Appeal from Buchanan Court of Common Pleas. 
Ensworth, for appellants. 
Bassett, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This is a suit upon a negotiable promissory note made by 
Smith & Robidoux to the order of Beauvais, and by Beauvais 
endorsed to the plaintiff. Beauvais was not served with pro- 
cess, and the suit was dismissed as to him. Smith & Robi- 
doux answered, and, upon motion of plaintiff, their answers 
@were stricken out, and judgment given against them. 
e The answers deny that the plaintiff is the owner of the 
*note sued on, but do not deny the allegations of the peti- 
tion, that the note was made by the defendants, answering 
to Beauvais, and by him endorsed and delivered to the 
plaintiff. 
The answers also set up as a defence agreements made 
e between Smith, one of the defendants, and the Branch Bank 
of the State of Missouri, (not with the plaintiff.) There is 
* no such person in law as the Branch Bank of the State of 
Missouri, and the answer setting up an agreement with such 
supposed (but in fact not existing) person is frivolous. 
The answers were properly stricken out. Judgment af- 
firmed. Judge Bay concurs. Judge Dryden did not sit in 
the case. 
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CLINTON CockRILL, GuarpIANn, &c., Respondent, v. SOLOMON 
P. McCurpy, IMPLEADED witH GeorcE N. Dye et al., Ap- 
pellants. 


Security.—Where the surety, in the manner prescribed by the statute, notified 
the creditor to sue the principal debtor, the disturbed condition of the coun- 
try held to be no excuse for not commencing suit within thirty days, it ap- 
pearing that the courts were open for the bringing of suits. (R. C. 1855, 
p. 1454, § 1, 2, 3.) 


Appeal from Platte Circuit Court. 


This action was brought by Cockrill, as guardian, on the 
21st day of October, 1861, to recover the sum of four thousand 
dollars, with interest, which he alleged was due him from de- 
fendants by their promissory note, executed to him for said 
amount. 

The defendants, Dye and Wood, filed no answer. The 
defendant McCurdy answered that he executed the note sued * 
on as the security of George Dye, one of the defendants ; that 
as security he gave plaintiff a notice in writing to sue on 
said note, according to the statute in such case made and pro- ° 
vided, and that said notice was duly served on said plaintiff 
on the 25th day of July, 1861; and that plaintiff did not com- 
mence his suit on said note until the 21st day of October, ' 
1861, which was more than thirty days after receiving said 
notice. The service of the notice was proved at the trial to 
have been made July 25, 1861. 

It was then admitted by the parties that the suit was com- 
menced on the 21st day of October, 1861. It was then proved 
by the plaintiff, notwithstanding the objection to such evi- 
dence by the defendant, that during the months of July, 
August and September of the year 1861 there was a great 

deal of political excitement in the county of Platte and about 

\ Platte City; that there were bands of lawless men banded 

together in said county who were committing a great many 

acts of violence in the county; that the deputy sheriff and 

clerk of the court left their homes sometime in the summer 
24—VOL. XXXIII. 
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of 1861; the deputy clerk left about the 17th day of August, 
1861, and the clerk’s office was about that time closed for 
several weeks; that the sheriff left the county just before the 
battle of Lexington in 1861—about the 20th of September—- 
and was gone for several weeks; that there was a band of 
men organized under Sy. Gordon who were threatening to 
seize tlie records of the Circuit Court in Platte county, 
during the month of October and part of November, in the 
year 1861, and in consequence of said excitement and trouble 
no courts were held by courts of record in Platte county 
during the summer and fall of 1861. 

Mr. Merryman, a lawyer who practises in Platte Circuit 
Court, testified further that he did not think it would have 
been safe to have filed papers in the clerk’s office of the Platte 
Circuit Court during the months of July, August, September 
or October of said year. He said that lawless bands of men 
had control of the country around Platte City; that in August 
(as the witness thought) he was about to commence a suit at 
Platte City to redress a wrong to the person of a citizen 
growing out of some difficulty there; that he became satis- 
fied that it would not be safe to prosecute the suit, and desist- 
ed therefrom. But he stated that he thought that during the 
most of the summer and fall there would have been no danger 
in commencing a civil suit and having process served. There 
was part of the time when the officers were absent, but when 
they were at home they might have issued civil process in 
such cases, and had the same served without any molestation; 
but he thought that the records of the court were in danger 
of being taken and destroyed as before stated. He further 
stated that there was a court at Weston that had jurisdiction 
of this cause, called the Weston Court of Common Pleas ; 
that he did not know whether the marshal and clerk of said 
court were at home attending to business during the summer 
and fall of the year 1861 or not; but that all of the defend- 
ants in this suit reside, and did at the commencement of this 
suit and for years before, in said town of Weston, and were 
in the jurisdiction of said Court of Common Pleas. 
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The defendant introduced James N. Burns, a practising 
lawyer, residing at the town of Weston. He stated that he 
practised law in the Weston Court of Common Pleas ; that 
during the whole spring, summer and fall of the year 1861, 
the clerk’s office of said Court of Common Pleas was kept 
open for business, and that business—except for a week, per- 
haps, when the clerk and perhaps the marshal of said court 
was absent from home at St. Joseph, which was in the last 
week of November—was never suspended in said court; that 
the marshal of said Court of Common Pleas was also at home, 
at the city of Weston, during all of said time, ready and will- 
ing to do any business, or serve any process, that might come 
to his hands; that he did not know of said marshal being 
absent at all during said summer and fall, and if he had been 
it was only for a day or two; that defendant Dye, and also 
the other defendants, reside at Weston, and if they had been 
sued in said Weston Court of Common Pleas during the 
months of August or September, he knew of no reason why 
they could not, or would not, have been served with process 
in a day or two, at any time during said month of August, 
or any time during said summer and fall of 1861. Said 
witness further states that Judge Doniphan, who was judge 
of said Weston Court of Common Pleas, in or about the 
forepart of September, 1861, left home, and held no term 
of said court during the fall of said year; that he resign- 
ed and another judge was afterwards appointed; that he 
knew from Judge Doniphan, in the first part of the month 
of August, that he would not hold a term of said court at the 
regular term in October, 1861, and he thought it was gen- 
erally known about Weston that such term would not be held; 
that said Weston Court of Common Pleas held three terms 
per year, one in each four months, one of which terms came 
on in the month of October; that there were but two terms 
of the Platte Circuit Court held in a year, and that the fall 
term came on in November, and the other term six months 
thereafter ; that the plaintiff in this suit did not live in the 
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townships of Platte county over which said Common Pleas 
Court had jurisdiction. 

The above being all of the evidence given in the case, the 
court rendered judgment against all of the defendants in the 
cause, for the amount of the note and interest. McCurdy 
appealed. 


H. M. & A. H. Vories, for appellants. 


I. The notice given to the plaintiff to sue in this case was 
sufficient. It described the note and informed the plaintiff 
that it was the only note upon which McCurdy was surety. 
(Barton v. Lacy, 17 Mo. 399; Christy v. Hows, 24 Mo. 242.) 

Il. The court improperly permitted evidence to prove that 
plaintiff was excused for not bringing suit in thirty days after 
notice given, or that the defendant was not injured thereby. 
This excludes all question of diligence on the part of the per- 
son notified, and of damages to the person serving the notice. 
(Reid v. Case, 5 Black. 312; Shehan v. Hampton, 8 Ala., n. 
s., 942; State Bank v. Watkins, 1 Eng. Ark. 123, and cases 
cited; Hempstead & Conway v. Watkins et al., 1 Eng. Ark. 
317; Starling v. Buttle, Ohio Cond. R. 370.) 


Merryman § Burns, and Wolf § Burns, for respondent. 


I. This being an action for the recovery of money, and 
submitted to the court without a jury, and trial without any 
declarations of law being asked of, or made by, the court 
below, this court will only pass upon the competency of the 
evidence excepted to. (Martin v. Martin, 27 Mo. 228; Con- 
ran v. Sellew, 28 Mo. 320; Purcefield v. Snyder, 14 Mo. 
583.) 

II. When the law creates a duty, and the party is disabled 
from performing it without any default of his own, the law 
will excuse him. As, in the case of waste to a tenant, if the 
same be destroyed by a tempest or enemies, the lessee is ex- 
cused. (Alleyn, 26; Sto. Bailm. 30; Milldam Foundry v. 
Hovey, 21 Pick. 430; Same, 21 Pick. 441.) 

III. The exception of appellant to the evidence was as to 
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that relating to the condition of the country, and it is sub 
mitted that in all cases where a duty or charge is devolved 
by the law, or even by an express contract, upon any party, 
he may show that he was prevented from discharging it by 
the act of God or the public enemies. (Hickman v. Hollings- 
worth, 17 Mo. 477.) 

IV. The respondent was not bound to commence his suit 
in the Weston Common Pleas, which was a court with juris- 
diction over but two townships of the county, and within 
which he did not reside ; much more so, as he and the public 
were informed in advance that the judge was going away and 
that no court would be held. (Hughes v. Gordon, 7 Mo. 
297.) 

V. The notice was clearly defective, being too uncertain 
and doubtful in its terms. (Valentine v. Farmington, 2 
Edw. N. Y.; Christy’s Adm’r v. Horne, 24 Mo. 245; Perry 
v. Barrett, 18 Mo. 146.) 

VI. This court takes judicial notice of the proclamation 
of war issued by Jackson as Governor against the authority 
of the United States Government, in June, 1861. (1 Greenl. 
Ey., § 6.) 


Bates, Judge, delivered the opinion of the court. 


All the evidence given by the plaintiff to show the disturbed 
condition of the country, as an excuse for not bringing suit 
within thirty days after the service of McCurdy’s notice upon 
him, taken together, constitutes no excuse whatever for his 
failure to bring the suit. During the whole thirty days, the 
Weston Court of Common Pleas was open to him, in which 
he could have sued without impediment; and during a large 
part of the thirty days there was no impediment to his suing 
in the Circuit Court of Platte county, and he made no effort 
to bring suit in either of those courts. 

We do not go to the length of declaring that there can be 
no excuse for failing to bring suit within thirty days in any 
case. The case does not require us to determine that ques- 
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tion. The evidence does not tend to show an excuse, and, 
therefore, it should have been excluded. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 


SAMUEL EnswortH, Appellant, v. CHarLes F. Hotty e¢ al., 
Respondents. 


Jurisdiction.—A suit for the specific performance of a contract for the sale of 
real estate must be brought in the county in which the lands are situate. 
(R. C. 1855, p. 1221, § 3.) The residence of the parties does not confer 
jurisdiction. 


Appeal from Buchanan Common Pleas Court. 
Ensworth, for appellant. 


I. The gist of the action is the breach of the contract. The 
action for a breach of contract is a personal action, not a real 
action. A real action is an action concerning real estate, or 
an action whereby the same may be affected, as in suit to 
recover the land or the possession. A suit to sell the land 
by enforcement of a lien or otherwise, a suit to abate a nui- 
sance, and in all such like cases which affect the land and not 
the person, the venue is local. 

Personal actions affect the person and not the real estate 
or tangible property in lands, houses or tenements, and are 
transitory ; and this is the distinction made at common law, 
and is endeavored to be carried out in the statute under con- 
sideration. (1 Bac. Abr. 87; 2 Sto. Eq. 61-2; 1 Sand. on 
Plead. & Ev. 412; 1 Chit. Plead. 298; 1 Bac. Abr. 58; 
6 Jac. Law Dic. 334; 3 Black. Com. 294; 2 Kent’s Com. 
463, & 590-1. See the following Reports: 38 Atk. 589; 
1 Vernon 77, 135 & 419; 1 Vesey, 444; 3 Vesey, 182-3; 12 
Vesey 323; 6 Cranch, 148 & 160, and cases cited; 1 Hopk. 
213; 2 Paige, 402 4: 606; 3 Edw. Chy. R. 152; 9 Paige, 280; 
Wythe, Va. 135; 6 Wharton, 392; 11 Pet. 25; 1 Story, 531.) 
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I conceive that the words and phrases used in the forego- 
ing cited cases and authorities have the same meaning as the 
words and phrases used in the statute under consideration. 

The act of the Legislature, March 7, 1855, in the revision 
of 1841, to regulate the practice in chancery, page 506, 
section 2, uses the same language in regard to venue that is 
used in the statute under consideration. (11 Mo. 48; Ma- 
son v. Warren, 31 Mo. 508, and authorities there cited.) 
The principles sustained in these two decisions of the court 
clearly carry out the idea that the principles of the common 
law are the principles enumerated by the statute regulating 
the venue in civil cases. 

The title to real estate is one thing, the evidence of title is 
another, and both are distinct from the estate itself. The 
estate and evidences of title are tangible things or objects. 
The title is intangible. The suit to recover the evidences of 
title, to wit, the grants, charters and deeds, is detinue, a per- 
sonal action. (1 Chit. Plead. 122; 4 T. R. 229 & 232.) 

A suit for a rescission of a contract in regard to the convey- 
ance of land is a suit concerning real estate, or a suit whereby 
the same may be affected, as much so as the suit for the spe- 
cific performance of the contract. Such suits are altogether 
transitory. (See 3 Ky. Dana, 34; 2 Story’s Eq. § 743-4, & 
p- 61, 6th ed.) 


HI. M. § A. H. Vories, for respondents. 


I. The only question presented in the record in this case is 
whether the suit is an action concerning real estate, or 
whereby real estate may be affected, within the meaning of 
our statute, and thereby required to be brought in the county 
where the land or some part thereof is situated. If it is, the 
demurrer was properly sustained. (See R. C. 1855, p. 1221, 
§8; Ulrich v. McCarty, 11 Mo. 42.) 

Under our present practice the defendant may demur if it 
appears in the pleadings that the court has no jurisdiction of 
the person or subject matter of the suit. (R.C. 1855, p. 
1231, § 6.) 
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DryDEN, Judge, delivered the opinion of the court. 


This was a suit for the specific execution of a contract for 
the sale of land, brought in the county of Buchanan. 

The petition showed that the lands sued for lay wholly in 
the counties of Gentry and Holt. The defendants demurred 
to the petition and assigned for cause that the court had no 
jurisdiction of the subject of the action; the demurrer was 
sustained and the plaintiff brings the case to this court by 
appeal. 

The demurrer was properly sustained. ‘ Suits concerning 
real estate, or whereby the same may be affected, shall be 
brought in the county within which such real estate or some 
part thereof is situate.” (§ 3, art. 4, R. C. 1855, p. 1221.) 
Surely this was a suit which concerned or affected real estate. 
Its only object was the legal title to the lands in controversy. 
The Buchanan court clearly had no jurisdiction, and the ob- 
jection appearing on the face of the petition, was the ground 
of demurrer under the provisions of the 6th section of art. 6 
of the practice act. (R. C. 1855, p. 1231.) 

The other judges concurring, the judgment of the Common 
Pleas is affirmed. 


ADAM BreNNAN, Respondent, v. BARTHOLOMEW O’ DRISCOLL, 
Appellant. 


Practice—Record.—The record of the proceedings in cases of interpleader 
upon attachment should be kept distinct from the record of the proceedings 
in the attachment. 

Error to Buchanan Common Pleas Court. 
Ensworth, for appellant. 


Hi. M. & A. H. Vories, for respondent. 


In this case are interpleas by Bridgett Ann O’Driscoll, by 
Bartholomew O’Driscoll and Elizabeth O’Driscoll, his wife, 
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in right of the wife, and Bartholomew O’Driscoll, claiming 
to be administrator of Eliza O’Driscoll, deceased. 


Bates, Judge, delivered the opinion of the court. 


This is a strange record. The clerk of the court below has 

consolidated his entries so as to produce great confusion. 

Brennan sued Bartholomew O'Driscoll by attachment, and 
a negro slave was seized by the sheriff as the property of 
Bartholomew O’Driscoll. 

Bridgett Ann O’Driscoll filed an interplea, claiming the 
slave. Bartholomew O’Driscoll and his wife filed another 
interplea, claiming the slave as the property of the wife ; and 
Bartholomew O’Driscoll, as administrator of Eliza O’Dris- 
coll, filed another interplea, claiming the slave as belonging 
to him as administrator of the estate of Eliza O’Driscoll. 
The plaintiff filed a motion as to each of the interpleas, to 
strike it from the records of the cause. Then follows this 
entry: 

“ Adam Brenner v. Bartholomew O’Driscoll.—Petition. 
Come now said parties by counsel, and the court being well 
advised in the premises, sustains motion to strike out the 
interplea of Bartholomew O’Driscoll, administrator, &c., Bar- 
tholomew O’Driscoll and wife, and of Bridgett O’Driscoll, 
filed herein. 

“ Judgment was given in the attachment suit for the plain- 
tiff, with award of execution against the slave attached. 

‘* No judgment appears to have been entered as to any one 
of the interpleas. 

“Separate bills of exceptions were tendered by the different 
interpleas and signed.” 

Then appears also this entry: 

“Adam Brenner v. Bartholomew O’Driscoll.—Petition. 
Come now Bartholomew O’Driscoll and wife, and Bridgett 
O’Driscoll, and file their affidavit for an appeal to the Su- 
preme Court of this State, and also their appeal bond, which 
said bond is approved by the court and appeal granted.” 

Separate affidavits and bonds were filed by the interplead- 














874 JEFFERSON CITY. 





Corby, Adm’r, v. Taylor. 





ers, Bridgett Ann O’Driscoll and Bartholomew O’Driscoll 
and wife, which have reference only to supposed judgments 
upon the interpleas. 

All this matter is sent up to this court in one transcript of 
the record. 

If the appeal be considered as taken from the judgment in 
the attachment case, then the parties praying the appeal and 
to whom it was granted had no right to such appeal, because 
they were not parties to the suit, and the appeal must be 
dismissed. 

If the appeal be considered as taken from the supposed 
judgments on the interpleas, then it (or they) must be dis- 
missed, because there are no final judgments as to the inter- 
pleas to warrant appeals. 

It is hoped that if any further proceedings are had in these 
cases, that the record of each interplea will be kept distinct 
from the others. 

Appeal dismissed. Judges Bay and Dryden concur. 


JOHN CorBy, ADMINISTRATOR, Appellant, v. WILLIAM J. Tay- 
Lor, Respondent. 


Practice—Nonsuit.—Where the plaintiff takes a nonsuit voluntarily, without 
being forced thereto, the Supreme Court will not review the action of the 
court below. 


Error to Buchanan Court of Common Pleas. 


This action was brought by the plaintiff as administrator 
of Flaherty to recover the amount of two promissory notes 
executed to the said Flaherty by defendant. 

The defendant in his answer admitted the execution of the 
notes sued on; pleaded as a set-off that Flaherty, at his death, 
was indebted to the defendant for work and labor done and 
materials and lumber furnished, sold and delivered by the 
defendant to the plaintiff, &c. 
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To this plea of set-off the plaintiff replied, denying the 
same ; pleaded also a former recovery. 

The cause was submitted to a jury upon the foregoing 
issues as made in the pleadings upon the trial; the plaintiff 
read the notes in evidence and closed his case. 

Instructions were given and refused for both parties; the 
plaintiff excepting to the instructions given for defendant, 
took a nonsuit with leave to move to set the same aside. 


H. M. & A. H. Vories, for appellant. 
Ensworth, for respondent. 


Bates, Judge, delivered the opinion of the court. 


The instructions given for the defendant and the one re- 
fused the plaintiff referred solely to the set-off pleaded by the 
defendant, and not at all to the plaintiff’s cause of action 
stated in his petition. His cause of action was even admitted 
by the defendant. The nonsuit taken by him was therefore 
purely voluntary, and we will not review the action of the 
court below in refusing to set it aside. 

Judgment affirmed. Judges Bay and Dryden concur. 


JouNn L. Ratney et al., Appellants, v. Saran Epmonson, Re- 
spondent. 


Practice—Nonsuit.—Where the plaintiff takes a nonsuit voluntarily, without 
being forced thereto, the Supreme Court will not review the action of the 
court below. 


Appeal from Greene Circuit Court. 
Lindenbower, for appellants. 


Price § Foster, for respondent. 


Dryden, Judge, delivered the opinion of the court. 


There was nothing in the issues or in the evidence in the 
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case to justify the giving of the instruction by which the 
jury was told the burden of proof was on the plaintiffs ; 
yet it is plain the giving it could do the plaintiffs no harm, 
inasmuch as in the instructions given for the plaintiffs the 
jury was distinctly informed that the facts which established 
the plaintiffs’ title were admitted by the answer. There was 
no reason, notwithstanding this misdirection of the jury, why 
the plaintiffs should not have recovered a verdict under the 
evidence as it stood, if they had permitted the case to go to 
the jury; and having therefore unnecessarily suffered a 
nonsuit, we must, in conformity to a well established rule of 
this court, refuse to set it aside. Let the judgment be af- 
firmed. The other judges concur. 
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Wm. Byers, Appellant, v. Jonn BurrerrieLp, Respondent. 


Practice—Final Judgment.—The granting of a new trial is not a final judgment, 
aud no appeal lies from it. 


Appeal from Greene Circuit Court. 
Lindenbower, for appellant. 


Bay, Judge, delivered the opinion of the court. 


Upon the trial of this cause in the court below the plain- 


_ tiff obtained a judgment, whereupon the defendant, in due 


time, filed his motion for a new trial, which motion was sus- 
tained. The plaintiff then moved to set aside the order of 
the court granting a new trial, which was overruled. The 
plaintiff then took a voluntary nonsuit, and now appeals to 
this court. 

The action of the court below in granting a new trial was 
not a final judgment or decision, and no appeal lies from it. 

Let the appeal be dismissed. The other judges concur. 


END OF JANUARY TERM. 
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Wituram A. McMurray, Respondent, v. Tue St. Louis Om 
MANUFACTURING Company et al., Appellants. 


Corporations.—Corporations are not prohibited by § 2, ch. 87, R. C. 1855, p. 
885, from giving a mortgage or lien upon property they may purchase. The 
provision of the act applies only to property the corporation may already 
own. 

Equity—Mistake.—Parties must abide the consequences of mistaking the law 
when they have knowledge of the facts. 

Judgment— Corporation.—A judgment confessed by the president of a corpora- 
tion without service of process, and without the order or knowledge of the 
directors or company, and not setting forth the cause of the indebtedness, 
is void. 


Appeal from St. Louis Land Court. 


On the 25th day of March, A. D. 1854, plaintiff conveyed 
to the St. Louis Oil Manufacturing Company the lot of 
ground described in plaintiff’s petition. The consideration 
for this sale was seven thousand five hundred dollars. Of 
this amount five thousand dollars was paid by issuing shares 
of capital stock of said company to plaintiff, and the balance, 
two thousand five hundred dollars, was to be paid on or be- 
fore the first day of March, 1856, with interest from March 
1, 1854, at six per cent., and a note was given of that tenor. 
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In order to secure the payment of the deferred purchase 
money, the lien of the plaintiff for this unpaid purchase 
money was set forth in the conveyance, and the vendor was 
authorized to sell the land upon thirty days’ notice, to pay 
the debt secured. The deed was duly recorded. 

On the 14th day of March, A. D. 1857, William Hassinger, 
president of the company, without any authority from the 
stockholders or board of directors of the corporation, filed a 
statement confessing judgment on the above described note, 
and thirty-four dollars and seventy-five cents, the amount of 
taxes paid by McMurray for the corporation. The statement 
did not show the consideration of the note. 

Judgment was rendered on this confession in the St. Louis 
Court of Common Pleas, on the 14th day of February, 1857 ; 
an abstract thereof filed in the clerk’s office of the Land 
Court February 20, 1857; execution issued thereon April 
10, 1857. 

After the rendition of the above judgment, other judgments 
were rendered in favor of other plaintiffs against the same 
defendants for the amounts in favor of the parties, and abstract- 
ed in the clerk’s office of the Land Court as follows, to wit: 

“ Wm. A. Reed v. Oil Company.—Common Pleas.—Judg- 
ment, $4,558.32, Feb. 20, 1857; abstracted, Feb. 20, 1857 ; 
execution issued, Feb. 28, 1857. 

“W.C. Logan v. Oil Company.—Circuit Court.—Judg- 
ment, $1,019.21, March 17, 1857 ; abstracted, April 23, 1857; 
execution issued, March 28, 1857. 

“ Rees H. Jones v. Oil Company.—Before Justice Allen.— 
Judgment, $107.73 ; transcript filed with clerk of Land Court, 
March 24, 1857. 

“Humphreys, Tutt & Terry v. Oil Co.—Circuit Court.— 
Judgment, $1,283.97, March 27, 1857; abstracted, March 
28, 1857; execution issued, April 1, 1857. 

“Rogers v. Oil Co.—Judgment for $173.45; abstracted, 
April 11, 1845 ; execution issued, April 11, 1857. 

“Tilsley v. Oil Co—Judgment, April 14, 1857, $3,035.28 ; 
abstract, April 16, 1857; execution, April 15, 1857. 
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“ Hale v. Oil Co.—Judgment for $519.48, April 15, 1857; 
abstracted, April 16, 1857; execution issued, April 15, 1857.” 

The execution issued on the judgment in favor of Reed 
was levied upon the real estate described in plaintiff’s peti- 
tion, which was sold by the sheriff on the 15th day of April, A. 
D. 1857, and Humphreys, Tutt & Terry became the purchas- 
ers of the interest of the St. Louis Oil Manufacturing Com- 
pany for nine thousand one hundred and fifty dollars, and 
the sheriff executed a deed to them. 

The plaintiffs, in two of said judgments, to wit, Arthur M. 
Illsley and S. & J. Hale, after the payment of the money to 
the sheriff, moved the Court of Common Pleas to exclude 
MeMurray from any participation in this fund of nine thou- 
sand one hundred and fifty dollars, which motion was sus- 
tained, and the court ordered the balance left, after satisfying 
the judgment in favor of Reed, to be applied as follows, to 
wit: 

“1. To costs of motion, $12.50; 2. Humphreys, Tutt & 
Terry’s judgment, $1,351.38 ; 8. Wm. C. Logan’s judgment, 
$1,074.05; 4. Rogers & Noel’s judgment, $182.12; 5. 8. & 
J. Hale’s judgment, $545.40; 6. A. M. Illsley’s judgment, 
$1,287.48; 7. That the receivers appointed by the court 
during the pendency of the motion (Humphreys, Tutt & 
Terry,) retain in their hands, subject to order of court, 
$226.66.” 

Afterwards, the receivers were ordered to pay to Rees H. 
Jones, on his judgment, $133.33. 

Plaintiff then brought this suit in the Land Court against 
the St. Louis Oil Manufacturing Company and Humphreys, 
Tutt & Terry to foreclose under the vendor’s lien retained 
by him. 

On the trial, the plaintiff offered in evidence the deed from 
McMurray to the Oil Company, with the certificate of record 
and the note above described. 

Plaintiff also offered in evidence sheriff’s deed to Hum- 
phreys, Tutt & Terry. 

Defendants offered in evidence the various statements of 
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judgments rendered against the St. Louis Oil Manufacturing 
Company, with the dates of abstracting and the dates of the 
issue of execution, and the sheriff’s deed to Humphreys, 
Tutt & Terry. Also, the confession of judgment in favor of 
McMurray, and the statement under which the same was ren- 
dered. They also offered in evidence the execution in favor 
of McMurray, with the sheriff’s return. Also, the order of 
distribution of the Court of Common Pleas of the proceeds of 
the sale of the property in question under Reed’s judgment. 

Defendants then introduced William T. Wood as a witness, 
who testified that he was an attorney at law, and acted as 
such for Humphreys, Tutt & Terry in securing their claim 
against the St. Louis Oil Manufacturing Company; that he 
took the execution in favor of Humphreys, Tutt & Terry to 
the sheriff’s office and found four executions there against 
the Oil Company. Tutt got him to examine the title before 
the sheriff’s sale, to see what was the amount of the liens on 
it prior to their judgment, and make a calculation to see how 
much he would have to bid to save his debt. The amount 
which he calewlated included McMurray’s judgment, and the 
amount bid by him was sufficient to pay off all prior liens 
and judgments. Plaintiff’s attorney, after the sale, claimed 
the proceeds in sufficient amount to satisfy his judgment. I 
aided plaintiff’s attorney to obtain the same. The court 
decided against him, and he did not appeal from the order of 
distribution. The funds were distributed among the creditors 
having judgments subsequent to plaintiff’s. He advised 
Humphreys, Tutt & Terry that the judgment of confession in 
favor of McMurray was a valid one; that he did not see Mc- 
Murray or his attorney at the sheriff’s sale. 

No instructions were given on behalf of the plaintiff. 

The following instructions asked by the defendants were 
refused : 

“1. If the plaintiff commenced legal proceedings in the 
Court of Common Pleas on the note described in the petition, 
and a judgment was rendered in said court on said note in 
favor of said plaintiff and against said St. Louis Oil Manufac- 
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turing Company ; that execution issued on said judgment and 
was delivered to the sheriff of St. Louis county; that other 
judgments were rendered against said company, upon which 
executions were issued and delivered to the sheriff of said 
county; that the sheriff of said county sold said premises 
described in the petition under the execution in favor of 
William H. Reed; that Thomas E. Tutt, one of the defend- 
ants, under legal advice, bid at said sheriff’s sale the amount 
of all the judgments and costs against said company, includ- 
ing the said judgment in favor of the said plaintiff, and that 
said Tutt purchased said property at said sale at said amount, 
and the sheriff made a deed to him for the same; that said 
Tutt believed he was purchasing said property free and clear 
of said lien claimed by said plaintiff and employed attorneys to 
take legal steps to obtain payment of said claim out of the 
proceeds of said sheriff’s sale; that said attorney took legal 
steps to obtain said money, then the plaintiff cannot recover. 

“¢2. Under the charter of the St. Louis Oil Manufacturing 
Company, the plaintiff has no lien upon the property described 
in the petition for the amount as claimed in said petition.” 

A decree was rendered in favor of plaintiff. 

Defendants then moved for a new trial, and moved in 
arrest of judgment, both of which motions were overruled, 
and they then took their appeal. 


Lackland, Cline § Jamison, for appellants. 


I, The act of March 12, 1849, (Acts of 1848-9, p. 18,) 
authorizing the formation of corporations for manufacturing, 
mining, mechanical or chemical purposes, provides, in § 2, 
that a corporation created under that act shall “ be capable 
in law of purchasing, holding and conveying any real and 
personal estate whatever, which may be necessary to enable 
the said company to carry on their operations, * * * but 
shall not mortgage the same or give any lien thereon.” 

II. The intention of that act was to prevent a corporation 
formed under it from entering into any contract in relation 
to its real estate whereby such real estate should be subject 
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to a mortgage or lien. It was, therefore, no more competent 
for the company to buy real estate and accept a deed for it 
in the form resorted to in this case than to receive an abso- 
lute conveyance and then execute a mortgage of the property, 
for the deed in question was merely a conveyance of the 
property to the company, with a mortgage back to the grantor, 
as real and effective as if such mortgage had been created by 
a separate deed. (Carr v. Holbrook, 1 Mo. 240.) 

III. There was no reservation of a part of the estate, but 
an absolute conveyance of the whole. This lien, whether it 
be considered as a vendor’s lien or as a lien imposed by way 
of mortgage, could not have existed without having been 
given by the company as a part of the contract of sale, and 
to give any such lien was in direct violation of the terms of 
the act in question, and therefore void and not capable of 
enforcement either at law or in equity. (Weed v. Snow, 3 
McLean, 265; Root v. Wallace, 4 McLean, 8; Davis v. Bank 
River Raisin, id. 887; Bank Commissioners v. St. Lawrence 
Bank, 7 N. Y. 513; Ewing v. Osbaldiston, 2 Mylne & Craig, 
53.) 

IV. It is a well settled principle of the common law that 
no court of justice will lend its aid to enforce the perform- 
ance of any contract or agreement which was intended by 
the parties thereto to contravene the provisions of a positive 
law. (Pratt v. Adams, 7 Paige, 615-653 ; Hanson v. Power, 
8 Dana, 91; Cowman v. Segswich, 1 Hoff. 60.) 

V. There is no equity in the plaintiff’s enforcement of 
this lien against Humphreys, Tutt & Terry, who bought the 
property at sheriff’s sale. They bid for the property at the 
sale enough to cover all existing judgment liens on it, among 
which was a judgment of the plaintiff against the company, 
rendered upon confession by the latter. The plaintiff, how- 
ever, failed to obtain payment of his judgment, because, as 
between him and subsequent judgment creditors, the judg- 
ment was not entered in conformity to law, and was there. 
fore debarred from participating in the proceeds of the sale. 
When, therefore, Humphreys, Tutt & Terry bid at the sale, 
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and paid to the sheriff a sum sufficient to cover all judgments, 
and the plaintiff was, by the defective character of his own 
judgment, prevented from receiving payment, it is inequitable 
and unjust that they should be compelled to pay a second 
time what they have already paid once, and from which he 
derived no benefit, merely because of the defect in his own 
proceedings. 


Smith 5 Sedgwick, for respondents. 


I. Under the R. C. 1855, p. 385, § 2, the corporation hav- 
ing once obtained a clear title, could not create a lien by 
mortgage or deed of trust, nor perhaps by any confession of 
judgment; but in the present instance the corporation did not 
give any lien. McMurray reserved an estate in the property 
conveyed; or, in other words, the law gave him his vendor’s 
lien. It was no more a lien given by the corporation than if 
they had suffered judgment to go against them on an action 
regularly instituted by process. It is the law that gave the 
lien. 

II. The confessed judgment was a nullity even as between 
the parties. The president does not pretend that he had any 
authority to confess it. It purports to be his own act for the 
corporation, but not by its authority. 

The president of a corporation has no right to confess judg- 
ment against it without authority from the board. 

If defendants rely upon the case of Chamberlain v. The 
Monmouth Mining Company, (20 Mo., p. 96,) the court does 
not there say that the president of a corporation can confess 
judgment, but it says he was competent to confess an action. 
The law makes a broad distinction between confessing an ac- 
tion already pending and confessing a judgment. 

Again, even if the president had had authority and that 
authority had been shown on the record, the statement itself 
is so defective that the judgment is utterly void as to third 
persons, junior judgment creditors. It does not state con- 
cisely the facts out of which the indebtedness arose. It refers 
only to a promissory note, and judgments rendered upon such 
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statements are held to be void as to junior judgment creditors, 
and the Court of Common Pleas was right in excluding 
McMurray from any portion of the fund raised so long as 
there were other judgment creditors that desired it, and an 
appeal to this court from such order of distribution would 
have been of no avail. (Bryan y. Miller, 28 Mo., p. 33, and 
New York cases there cited. ) 

III. There might be still another ground to claim that 
MecMurray’s judgment in the Court of Common Pleas was of 
no value. Corporations like this could give no lien where 
they confessed judgment, even had the president received 
authority and the statement been such as the law requires, 
yet the confession is giving alien. If defendants reply that 
the law gives the lien, it may be answered that the corpora- 
tion gives the judgment, and then the lien attaches, which is 
virtually giving the lien. 

IV. Defendants have attempted to show some equities in 
their favor, by representing that they had employed counsel, 
and that counsel advised them that McMurray’s judgment 
was good. It seems, then, that before the sheriff’s sale 
they had their attention called not only to the fact that 
MeMurray had a lien, but they took advice of counsel as to 
the validity of McMurray’s judgment. The fact that coun- 
sel erroneously told them that McMurray’s judgment was 
good is certainly nothing in their favor. Equity will not in- 
sure the correctness of counscl’s advice, nor shape its decrees 
to consistency with it. 

On the ground of marshalling of assets, the Court of Com- 
mon Pleas was right in excluding McMurray. There were 
two kinds of assets to which McMurray might claim a right, 
but only one to which the other judgment creditors were en- 
titled. If McMurray had taken his claim from the proceeds 
of this sale, it would have excluded many who were entitled 
to their quota. 


DryDEN, Judge, delivered the opinion of the court. 


The statute under which the Oil Company was formed for- 
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bids corporations organized under it from ‘ mortgaging” 
their property or “ giving any lien thereon,” (ch. 37, § 2, R. 
C. 1855, p. 885,) andit is insisted by the defendants, Humph- 
reys, Tutt & Terry, that the reservation in the deed from Mc- 
Murray to the Oil Company is a mortgage or lien within the 
prohibition, and therefore inoperative and void. We cannot 
assent to this proposition. The provision was obviously intend- 
ed to deprive those having the direction of the affairs of corpo- 
rations of this kind of the power of using the corporate property 
so as to give preference to favorite creditors. The prohibitory 
words do not establish a rule to govern the acquisition of 
property, but intend a restraint in the use of property which 
the corporation already owns. The law does not design to 
exempt corporate property from all liens, but from such only 
as are created affirmatively by act of the corporation. 

The lien reserved in the deed from McMurray comes within 
neither the letter nor the spirit of the prohibition. 

As to the point that the plaintiff’s case is without equity. 
This is based upon the ground that the defendants purchased 
the property in question supposing the plaintiff’s judgment 
at law for the debt now sought to be enforced was a valid 
judgment, and that the sum they bid at the execution sale 
would, pro tanto, be applied to the extinguishment of the 
judgment debt; whereas the judgment was null and void, 
and all of the excess of the sum bid over and above what was 
requisite to satisfy the execution on which the sale was made 
was applied to junior judgments. 

Admitting, what is true, that the plaintiff’s common law 
judgment was utterly void, and that the money bid did not 
take the direction intended and desired by the defendants, 
yet no responsibility can, on this account, attach to the plain- 
tiff. He was no party, but an entire stranger to the proceed- 
ings resulting in the defendant’s purchase; the sale was not 
made under his judgment, nor was the error into which the 
defendants fell superinduced by any fault or misconduct of 
his. The defendants had the most ample notice of the exist- 
‘ence of the plaintiff’s debt and of the reservation in the deed 
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for its security. They deduce their title through the very 
deed on which the plaintiff’s right rests, and as an inference 
of law they stand affected with notice of its contents. But 
more than this: before their purchase, as they show by their 
testimony, they caused the title of the property to be investi- 
gated and the amount of the encumbrances to be ascertained, 
to enable them to bid intelligently at the then approaching 
sale, which investigation resulted in information to the de- 
fendants of the existence of the plaintiff’s present demand. 
The defendants knew the facts but mistook the law, and they 
must abide the consequences of their mistake. 

The other judges concurring, the judgment of the Land 
Court is affirmed. 
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JAMES R. SHauer, Respondent, v. ABRAHAM S. VAN WorMER 
et al., Appellants. 


Practice—Evidence.—Exceptions to the admission of evidence must be taken 
at the trial when the evidence is offered, otherwise they will be considered 
as waived. 

Practice——Jeofails.—If a matter material to the plaintiff’s cause of action be 
not expressly averred in the petition, but be necessarily implied from what 
is expressly stated therein, the defect will be cured by verdict. 


Appeal from St. Louis Court of Common Pleas. 
Voorhis, for respondent. 
N. D. Strong, for appellants. 


DryDeEN, Judge, delivered the opinion of the court. 


This was an action by the endorsee against the maker and 
endorser of a negotiable promissory note. The maker made 
default; Van Wormer, the endorser, answered, denying any 
knowledge or information sufficient to form a belief as to 
whether his co-defendant had made the note, or he himself 
had endorsed it, or as to whether the note had been pre- 
sented, refused, protested, and notice given as charged in 
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the petition. A trial was had, resulting in a verdict and 
judgment for the plaintiff, from which the defendant Van 
Wormer has appealed to this court, and has assigned for 
error, 1st, the refusal of the Common Pleas to grant him a 
new trial; and 2d, its refusal to arrest the judgment. 

1. The motion for new trial is based entirely on the sup- 
posed insufficiency of the certificate of protestas an instrument 
of evidence. The fault complained of was, that the facts 
stated in the certificate were not verified by the affidavit of 
the notary. Whether the affidavit accompanying the notary’s 
certificate in this case applied to the facts stated in the cer- 
tificate of protest, or whether such certificate needs to be 
verified by affidavit in order to be a fit instrument of evi- 
dence, we will not consider, for, in the present posture of the 
case, no question of the sort can properly arise. If it be 
conceded that an affidavit in such case is requisite, yet it is 
but a test of the truth of the facts certified, preliminary to 
the introduction of the certificate in evidence, and which 
may be waived by the party against whomit is offered; and 
if the want of the preliminary test is not objected to when 
the unverified document is offered, or in the progress of the 
trial, the objection ought to be considered as waived. The 
rule here invoked is fitly illustrated by the case of a deposi- 
tion read on a trial without previously accounting for the 
nonproduction of the witness. In such case, if objection was 
not made when the deposition was offered, nor during the 
trial, it would hardly be pretended it would meet with favor 
afterwards. And again, a party has the right to demand 
that before a witness offered against him delivers his testi- 
mony he shall be duly sworn. But suppose, instead of 
insisting upon his right, he sits supinely by and allows the 
Witness, unsworn, to bear evidence against him, would any 
court tolerate the objection made for the first time after ver- 
dict? In the case at bar, no objection was made to the 
evidence at the trial, nor was the one now urged made in 
the motion for a new trial, and it comes too late in this court. 

2. The defendant Van Wormer moved in arrest, because 
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the petition failed to show a demand of payment of the 
maker of the note, and notice of nonpayment to the endor- 
ser. The petition for the causes assigned in the motion in 
arrest would have been adjudged bad on general demurrer, 
and the question now arises as to its efficiency, after verdict, 
to sustain the judgment. It does not follow, because a 
petition is defective and subject to a general demurrer, that 
it would be insufficient to sustain a judgment after verdict. 
The well settled rule in such cases is this: if a matter 
material to the plaintiff’s cause of action be not expressly 
averred in the petition, but the same be necessarily implied 
from what is expressly stated therein, the defect is cured by 
verdict, the doctrine resting on the presumption that the 
plaintiff proved on the trial the fact insufficiently averred, 
the existence of which was essential to his right of action. 
(Rushton v. Aspinwall, 1 Sm. L. C., 4th Am. ed., 649, notes 
604 t. p.; 2 Tidd’s Pr. 919; 11 Wend. 374; 28 Mo. 30; 32 
Mo. 457.) 

In this case, neither demand nor notice is expressly 
averred, but both by clear implication. The petition, after 
the usual averments in regard to the making and endorse- 
ment of the note, proceeds thus: “At the maturity of said 
note, the same was duly presented for payment at the bank- 
ing-house of said Tesson & Danjen, and payment thereof was 
refused ; that thereupon said note was duly and legally pro- 
tested for nonpayment, and that notice was duly and legally 
given of said protest to said Van Wormer.”’ The averment 
‘that payment was refused”’ presupposes a previous demand 
of payment. The word “refuse” signifies “to deny a re- 
quest, demand, invitation, or command,” and the proof of 
the refusal to pay necessarily involves the proof of a pre- 
vious demand. And so as to notice. The allegation that 
the note had been protested for nonpayment, and “ that 
notice had been given of said protest,’ implied that the note 
had been dishonored by nonpayment, (for there was no 
other reason for which it could have been protested,) and 
the proof, therefore, of the averment, that notice of protest 
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had been given, necessarily involved proof of notice of the 
nonpayment of the note. There is no error in the record. 

Let the judgment of the Common Pleas be affirmed, with 
ten per cent. damages. The other judges concur. 
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AnprEw Lucas, Respondent, v. Cornetius D. SuLLtvan, &c., 
Appellants. 


Practice—A ffirmative of Issues.—Farrell v. Brennan, 382 Mo., 383, affirmed. 
Appeal from St. Louis Court of Common Pleas. 
B. Duke, for respondent. 
A. J. P. Garesché, for appellants. 


Bates, Judge, delivered the opinion of the court. 


The plaintiff, who had been defendants’ clerk, sued them 
for his wages quantum meruit. The petition stated that he 
had, when a minor, been placed with the defendants to serve 
them until he should become twenty-one years old, for which 
the defendants agreed to support him. This statement was 
substantially admitted by the answer, the defendants also 
averring that they had appropriated a certain amount for 
his support. 

The plaintiff claimed only compensation after he became 
of age. The defendants charged that his wages had been 
agreed upon and fixed. The defendants filed an account as 
an offset of charges against the plaintiff, both during his 
minority and after his majority. There is no dispute about 
those after his majority, and as to the others, the plaintiff 
replied as follows: “ Plaintiff states that prior to his becom- 
ing of age defendants furnished him what was necessary to 
support him, and that he only obtained from defendants suf- 
ficient money for that purpose. Plaintiff has no knowledge 
sufficient to form a belief whether defendants’ account of 











ST. LOUIS. 








Lucas v. Sullivan. 





money furnished him up to the time of his maturity is cor- 
rect or not, but he denies that defendants furnished him 
more money than was necessary for his support during said 
time.” 

No instructions were given for the plaintiff. Two instruc- 
tions were given for the defendants, and two asked by them 
were refused, and the refusals are assigned for error. They 
are as follows: 

1. The jury are instructed that it is admitted by plain- 
tiff’s replication that he has received from the defendants 
the sum of $3,272 81, and the jury must therefore deduct 
this sum from the amount which plaintiff would otherwise 
be entitled to recover. 

2. The jury are instructed that it is their duty to deter- 
mine from the law as laid down by the court, and the 
evidence, what amount plaintiff is entitled to recover, and 
as said sum is greater or less than the amount admitted 
to have been received by plaintiff from defendants, viz., 
$3,272 81, they will render their verdict for the plaintiff or 
defendants, as the case may be, for such excess, and interest 
thereon at the rate of six per cent. per annum from the day 
of the commencement of the action. <A verdict and judg- 
ment were given for the plaintiff. 

The sum mentioned in those instructions includes all the 
charges against the plaintiff during his minority, and there- 
fore the instructions were properly refused, because although 
the plaintiff, in his replication, did not put in issue the fact 
that such sums were paid to and for him, yet it was not 
charged by the defendants, nor was any evidence given to 
show, that the sums so paid exceeded what the defendants 
were bound to pay for the support of the plaintiff, and they 
could not therefore be offset against the plaintiff’s wages 
earned after his majority. 

The defendants, at the trial, claimed that they held the 
affirmative of the issues, and the right to open and close the 
case, which was overruled by the court. 

They did not hold the affirmative of all the issues; and if 
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they had, we will not reverse for such a cause, unless it is 
manifest that the appellants have been injured by the ruling 
of the court below. (Farrell v. Brennan, 32 Mo. 383.) 

Judgment affirmed with ten per cent. damages. Judges 
Bay and Dryden concur. 


——_1+26€0+——_. 


Wo. M. Van Horn et al., Respondents, v George W. RUCKER 
et al., Appellants. 

Sales.—If a vendee of goods unreasonably refuse to accept them, the vendor is 

under no obligation to allow them to perish on his hands, or to become re- 

duced in value; but he may sell them at auction and hold the buyer re- 


sponsible for the difference between the price they actually bring and the 
price agreed to be paid. 


Appeal from St. Louis Court of Common Pleas. 
Sanders and Holliday, for respondents. 
Garesché and Bakewell, for appellants. 


Bay, Judge, delivered the opinion of the court. 


We are unable to discover from the record in this case any 
good ground for an appeal. The parties purchased on joint 
account tobacco at different points on the Missouri river, in- 
cluding the crop of one William Arnold of Callaway county, 
then not prised, and were to pay for said Arnold’s crop at 
the rate of $10 per hundred pounds. The Arnold crop, 
when prised, embraced three hogsheads, which were deliv- 
ered to A. H. Henderson at Portland, and by Henderson 
shipped to St. Louis for defendants. Before said crop was 
delivered at Portland, plaintiffs and defendants entered into 
a contract, by which it was agreed and stipulated that if 
plaintiffs would pay defendants the sum of $350, they, the de- 
fendants, would receive and pay for the tobacco so purchased, 
and release the plaintiffs from all liability on account thereof. 
Plaintiffs then paid said amount to defendants, and Hender- 
son, who acted as the agent for both parties, shipped the to- 
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bacco as aforesaid, the first hogshead in June, 1857, and the 
others at a subsequent time. The defendants received and 
paid for the first hogshead, and refused the others, and this 
action was brought to recover damages for the breach of the 
contract. 

One ground alleged in the defendants’ answer for refusing 
to receive the tobacco was that it was not Arnold’s crop, but 
an inferior article which was attempted to be substituted for 
Arnold’s. Henderson in his testimony shows, however, that 
it was a part of the Arnold crop. It was also in proof, and 
admitted by the pleadings, that plaintiffs, after defendants 
refused to receive the tobacco, put up in market one of the 
hogsheads and sold it, and credited the defendants with the 
proceeds of the sale. 

Several instructions were asked by defendants, and prop- 
erly refused by the court, for they not only failed to enun- 
ciate the law of the case, but most of them were unsupported 
by the facts of the case. One instruction assumed that the 
defendants had a right to refuse the tobacco unless the plain- 
tiffs satisfied them beyond a doubt that it was a part of the 
Arnold crop, thus making the plaintiffs’ right to recover de- 
pendent upon the will or caprice of defendants. Another as- 
sumed that the plaintiffs had no right to sell the refused to- 
bacco, and that, by selling it, the contract became rescinded 
pro tanto. 

This is not the law. If a vendee of goods unreasonably 
refuse to accept them, the vendor is under no obligation to 
allow them to perish on his hands, or to become reduced in 
value, but he may sell them at auction and hold the buyer 
responsible for the difference between the price which they 
actually bring and the price which he agreed to give. (Story 
on Sales, § 314; Sands & Crump vy. Taylor & Ladd, 5 
John., 395; 5 Sarg. & Rawle, 32.) 

The other judges concurring, the judgment will be affirm- 
ed, with ten per cent. damages. 





Re aaa 





peng eS Ca 


woven 


MARCH TERM, 1868. 393 





Ruch v. Jones. 





Louis Rucu, Respondent, v. Brannock Jones et al., appel- 
lants. 


Affidavit—The answer of several co-defendants answering jointly is suffi- 
ciently verified by the affidavit of one of them. (R. C. 1855, p. 1254, § 20.) 

Answer—Default.—It is erroneous to take a judgment by default, when an an- 
swer is on file, whether verified by affidavit or not; after the answer has 
been stricken out, a default may be taken. 


Appeal from St. Louis Law Commissioner’s Court. 
Simmons, Werner, and Billings, for respondent. 
P. B. Garesché, for appellants. 


This was a suit instituted in the Law Commissioner’s Court 
on an account for painting and glazing. 

The defendant Jones in the petition is charged as the debt- 
or, and the defendant Saugrain as the owner, of the ground 
or property sought to be charged with the lien of demand. 

The answer is a joint answer of both defendants, and puts 
in issue the indebtedness of defendant Jones to plaintiff and 
the allegation of notice to defendant Saugrain of plaintiff’s 
demand prior to filing lien. 

The answer was sworn to’ by defendant Jones. 

Upon this answer, at the trial, the plaintiff moved the court 
to render judgment as of nil digit against defendant Saugrain, 
for the reason, as set forth in the motion, that said defendant 
Saugrain had never made any answer in the cause verified 
by affidavit of himself, his attorney or agent. 

Which motion the court sustained, and, proceeding to try 
the cause, rendered said judgment against defendant Jones 
for the debts, and a special judgment against the property of 
defendant Saugrain to enforce collection of same. 

The record shows that there was no proof made of any 
notice to defendant Saugrain of the demand of plaintiff, prior 
to filing same, for purposes of securing a lien. 


Drypen, Judge, delivered the opinion of the court. 
The case hardly presents the point the parties wish decid- 
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ed, which is, whether the joint answer of several co-defend- 
ants is not sufficiently verified by the affidavit of one of them. 
We have no hesitation in answering the question in the af- 
firmative. (Huntington & wife v. House, 22 Mo. 365.) 


If the verification had been insufficient, still it was wrong ; 
to render judgment by default so long as the answer was on 


the record. The right practice in such case is to move to 
strike out the imperfectly verified answer, and after it is thus 
disposed of, then take the default; but as long as the answer 
stands, no matter whether imperfectly verified or not verified 
at all, it is error to enter a default. The affidavit is no part 
of the answer. 


Let the judgment be reversed and the cause remanded. 
The other judges concur. 


StTaTe OF Missouri, Respondent, v. Henry Hampricut, Ap- 
pellant. 


Crimes— Dram-shops.—The twenty-eighth section of the article relating to dram- 


shops, R. C. 1855, p. 687, applies only to parties having a dram-shop 
license. 


Appeal from St. Louis Criminal Court. 
S. Voullaire, for respondent. 
C. G. Mauro, for appellant. 


Bay, Judge, delivered the opinion of the court. 


At the January term, 1861, of the St. Louis Criminal 
Court, defendant was indicted for selling intoxicating liquors 
in quantities less than one gallon without having a license 
therefor; the defendant plead not guilty. At the April term 
following the case was tried and submitted to the court, the 
parties waiving a jury, and defendant found guilty and fined 
fifty dollars. 


The State introduced evidence showing that the defendant 
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sold intoxicating liquors, as charged in the indictment, on 
the 17th of December, 1860, and rested. The defendant 
then read in evidence a license dated November 15th, 1860, 
issued by the board of county commissioners of St. Louis 
county, authorizing defendant and one Johnson to keep a 
dram-shop at No. 59 North Fourth street, in the city of St. 
Louis, for the space of six months from that date. The State 
then read in evidence the record of the conviction of the de- 
fendant on the 7th of November, 1860, in said Criminal 
Court, upon an indictment charging him with having sold fer- 
mented and distilled liquors on the 9th day of September, 
1860, it being the first day of the week commonly called Sun- 
day. The object of the State in introducing this record of 
conviction was to show that the license introduced and relied 
upon by the defendant was void by reason of such conviction. 
The 28th sec. of the act regulating dram-shops is as follows: 

“¢ Any person having a license as a dram-shop keeper, who 
shall keep open such dram-shop, or shall sell, give away, or 
otherwise dispose of, or suffer the same to be done, upon or | 
about his premises, any intoxicating liquors, in any quantity, 
on the first day of the week, commonly called Sunday, shall 
upon conviction thereof, in addition to the penalty now pro- 
vided by law, forfeit such license, and shall not again be al- 
lowed to obtain a license to keep a dram-shop for the term of 
two years next thereafter.” 

It is not necessary in this case to determine whether a li- 
cense granted in disregard of said section is void or merely 
voidable, for we have looked through the record in vain to 
find any evidence tending to show that the defendant, at the 
time of the commission of the offence for which he was con- 
victed, as appears by the record introduced in evidence, was 
a licensed dram-shop keeper, and, unless he was licensed as 
such, the 28th section, above recited, has no application to 
him whatever. 

The conviction was therefore wrong, and the judgment 
must be reversed and the causeremanded. The other judges 
concur. 
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MicuarL D. HELTZELL, Respondent, v. James P. LANcGrorD 
et al., Appellants. 


Pleading—Mechanic’s Lien.—In a petition to enforce a mechanic’s lien, all 
the facts necessary for securing the lien must be stated. The petition 
must show when the account accrued and when the account of the demand 
was filed. If these facts be not stated, the petition is fatally defective and 
judgment will be arrested. (Acts, 1856-7, p. 668--9.) 


Appeal from St. Louis Law Commissioner’s Court. 


I. T. Wise, for respondent. 


This was a cause wherein plaintiffsues the defendants Lang- 
ford & Stephenson as contractors and Randall and Hohen- 
schild as owners of a building to enforce a lien for the value 
of materials, &c., used in the construction of the same. 

By the evidence it appears that one Coleman, a sub-con- 
tractor, first got the goods and chattels from plaintiff, and the 
point made by appellant that he (Coleman) should have been 
joined as a co-defendant is not tenable. The statutory de- 
fendants being joined, is sufficient for the plaintiff to main- 
tain his suit. (Mechanics’ Liens, Acts, 1857, § 8.) 

There is no error in the record, and plaintiff asks for an 
affirmance of the judgment, with ten per cent. damages, there 
being not even probable error to justify this appeal. 


Rh. F. Wingate, for appellants. 


I. The plaintiff’s petition was insufficient in not alleging 
that the plaintiff gave the notice required by sec. 18, act of 
February 14, 1857, he not being an original contractor, and 
such an allegation being necessary to entitle him to a lien by 
the 7th section of said Acts, 1857, pp. 669-670, § 8 & 18. 

II. Also in not showing when the lien therein mentioned 
was filed, so that it might have appeared to have been filed 
within the time required by the 3d sec. of the act above re- 
ferred to; also in not showing who the contractors for the 
erection of said building were, as required by said 8d see. of 
said act; also in not alleging that the account of lien was 
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filed within ninety days next before the commencement of 
his suit (sec. 15 of the act above referred to) ; also in not 
alleging when the merchandise was sold and delivered. 


DryDEN, Judge, delivered the opinion of the court. 


This action was brought under the lien law specially ap- 
plicable to St. Louis county. (Sess. Acts, 1856-7, pp. 668-9.) 

The act provides that in all suits under it “the petition, 
among other things, shall allege the facts necessary for se- 
curing the lien.”” One of the requisite facts is that the cred- 
itor shall, within a time limited, file an account of his de- 
mand in the proper office. The time of filing is a material, 
issuable fact, which must be alleged and without which the 
petition will not show a cause of action. It is not enough to 
aver the filing of the demand without an averment of the 
time when ; for a filing at the wrong time is as inefficacious 
as if not filed at all. The petition should therefore show 
the time when the account was filed, so that the court may 
see and pronounce the judgment of the law that a cause of 
action exists, and that the defendant may have an opportuni- 
ty of taking issue upon the fact material to the plaintiff’s 
right. 

In this case there is a total omission to show in the peti- 
tion when the account was filed, as well as the time when 
the indebtedness accrued; and for this cause the petition is 
fatally defective, and the motion in arrest ought to have been 
sustained. 

As the case will have to go back and the plaintiff amend 
his petition, we would suggest in view of what was disclosed 
by the evidence on the trial, whether Coleman, the witness, 
is not the real debtor of the plaintiff, and therefore a neces- 
sary party defendant. 

There were other questions raised in the case, but which it 
is not necessary should be decided now. 

With the concurrence of the other judges, the judgement is 
reversed and the cause remanded, with leave to the plaintiff 
to amend his petition. 
26—VOL. XXXII. 
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Ivory v. Michael et al. 





Joun C. Ivory, Plaintiff in Error, v. George B. MICHAEL and 
THOMAS CAMPBELL e¢ al., Defendants in Error. 


Note—Alteration.—Any material alteration in a bill or note will render such 
bill or note invalid as against a party not consenting to such alteration, ever 
in the hands of an innocent holder. The adding at the end of a note, 
‘bearing ten per cent. interest from maturity,” is a material alteration. 


Error to St. Louis Court of Common Pleas. 


Garesché and Bakewell, for plaintiff in error. 


I. The insertion in the blank of “ ten per cent. after ma- 
turity,” if material at all, was only material pro tanto— that 
is, for the difference between six and ten per cent., for the 
note would bear six per cent. after maturity. 

II. The defendant Michael is bound by the insertion in 
the blank, not only on the score of presumed authority in 
Campbell to fill it up, but also for the reason that a party 
who endorses paper wholly or partially in blank is bound by 
any sum, or time, or terms of payment which the person to 
whom he entrusts the paper chooses to insert init. (Toney 
vy. Fisk, 10 S. & R. 590; Smith v. Wyckhoff, 3 Sand. Ch. 77; 
Russell v. Langsteffe, 2 Doug. 514; Violett v. Patton, 5 
Cranch, 142; Johnson v. Blasdale, 18. & R. 1.) 


Lackland, Cline §- Jamison, for defendants in error. 

The words “ bearing ten per cent. after maturity ’”’ were 
inserted in the note sued on after Michael had endorsed it, 
and without his knowledge or consent. 

The insertion of those words was a material alteration, 
and made the note void as to Michael. Those words are 
operative, and introduced a new condition into the contract, 
and extended the liability. The note, therefore, was not the 
same contract. The alteration was therefore material. (2 
Parsons on Notes & Bills, 545 & 549; Warrington v. Early, 22 
E. C. L. & E. 208; Haskell v. Champion, 80 Mo. 136 ; Trigg 
vy. Taylor, 27 Mo. 247.) 

Writing in the margin, “ payable at the Bank of America,” 
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held to be a material alteration. (Woodworth v. Bank of 
America, 19 Johns. 391.) The ygrds “ payable at the Bank 
of Pittsburg ”’ inserted in a note are material. (Simpson v. 
Stockhouse, 9 Barr. 186; Byles on Bills, t. p. 886.) Addi- 
tion of words, “ with interest from date,” is material altera- 
tion. (Brown v. Jones, 3 Porter, 420; Martindale v. Follet, 
1N. H. 95; Davis v. January, 1 Met. 221; Mason v. Brad- 
ley, 11 M. & W. 589; Nazro & Green v. Fuller & Patterson, 
24 Wend. 374; Oakey v. Wilcox, 3 How. Miss. 330; John- 
son v. U. S. Bank, 2 B. Mon. 310; 7S. & R. 505.) 

What is a material alteration, is a question of law for the 
court. (Stephens v. Graham, 7 8. & R. 505; 2 Parsons on 
Notes & Bills, 549-50; Brown v. Jones, 3 Port. Ala. 420; 
Sutton v. Toomer, 7 B. & C. 416; Warrington v. Early, 2 
El. & Black. 763; Watterman v. Vase, 43 Me. 504; Fisher 
v. Webster, 8 Cal. 109; Holland v. Hatch et al. 11 Ind. 497.) 





Bay, Judge, delivered the opinion of the court. 


This was a suit on a negotiable promissory note, against 
Campbell as maker, and Michael as endorser. The note is 
in the words and figures following: 

“$1,100. — St. Louis, Mo., Sept. 30th, 1859. Thirty days 
after date I promise to pay to the order of Geo. B. Michael 
eleven hundred dollars, for value received, negotiable and 
payable without defalcation or discount, bearing ten per 
cent. after maturity.—T. Campbell. (Endorsed,) Geo. B. 
Michael.” 

A default was taken against Campbell. Michael, the en- 
dorser, filed his answer, denying that he executed the note 
sued on, but admits that the endorsement is his signature. 
He alleges that-after his endorsement a material alteration 
was made in the note by adding to the end of it the words, 
‘“‘ bearing ten per cent. after maturity,” and that said altera- 
tion and addition were made without his knowledge or 
consent. 

The proof given upon the trial showed that Campbell and 
Michael had been in the habit for many years of endorsing 
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for each other; that the note in controversy was drawn and 
endorsed for the accomodation of Campbell; that one 
Augustus Hubbell, thie hae and agent of Campbell, took 
the note to Michael to procure his endorsement; that, after 
Michael endorsed it, he took the note to John Lady, a note 
broker, to be negotiated, or to be used in the renewal of a 
former note negotiated by Lady. Lady objected to the note 
because it did not call for ten per cent. interest after matu- 
rity, whereupon Hubbell promised to call on Michael and 
obtain his consent to the alteration, but not being able to 
see Michael, added himself to the note the words, “ bearing 
ten per cent. after maturity,” and delivered the note to 
Lady, who negotiated it. The addition was made without 
the authority or knowledge of Michael, and there is no proof 
in the record to show that he subsequently ratified it. It is 
also proper to state that no evidence was elicited tending to 
show that the plaintiff had any knowledge of the alteration. 
A blank in the note with reference to the time of payment 
was also filled by Hubbell with the words, “thirty days.” 

After the court instructed the jury the plaintiff took a 
nonsuit, with leave, &c. A motion to set aside the nonsuit 
being overruled, the plaintiff sued out his writ of error. 

It is insisted in the argument, that inasmuch as Michael 
endorsed the note with blanks in it, that Hubbell was there- 
by empowered to fill the blanks. It is true, as a principle 
of law, that he who signs a note or bill with blanks in it, 
and delivers it to another, authorizes such other to fill the 
blanks; but that principle cannot be invoked in this case, 
except so far as to warrant the insertion of the words, 
“thirty days.”’ The insertion of the words, “ bearing ten 
per cent. interest after maturity,’ was not the filling of a 


blank, as the note was a perfect instrument without it; but 
it was the adding of words to the end of the note, materially 
changing the terms of the contract by enlarging the liability 
of the endorser ; and the doctrine is too well settled to need 
authority, that any material alteration in a bill of exchange 
or promissory note will render such bill or note invalid as 
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against a party not consenting to such alteration, even in 
the hands of an innocent holder. 

This principle was applied by the court below, as mani- 
fested in the instructions given to the jury. 

But one other point remains to be disposed of. The plain- 
tiff offered to prove by the witness Lady that Hubbell told 
him that he had seen Michael and obtained Michael’s con- 
sent to the alteration, which was objected to by defendant, 
and the objection sustained by the court. It is disclaimed 
in the argument that the evidence was offered to impeach 
Hubbell, but simply to prove the consent of Michael. For 
such a purpose it was clearly inadmissible. Hubbell was 
the agent of Campbell, and not the agent of Michael, and 
his declarations, therefore, were hearsay, and could in no 
sense affect the rights of Michael. 

With the concurrence of the other judges, the judgment 
of the court below will be affirmed. 


Freperick WALKENHORST, Respondent, v. FeLtx Coste e¢ al., 
Appellants. 


Mechanic’s Lien—Parties.—In a suit by a material man to enforce a mechanic’s 
lien, the original contractors with the owner are properly made parties de- 
fendant although no judgment can be rendered against them. (Acts, 1857, 
p. 669, § 8.) 

Mechanic’s Lien—Judgment.—In a suit to enforce a mechanic’s lien it is erro- 
neous to enter judgment for the debt against the owner and other defendants 
not parties to the contract with the plaintiff. 


Appeal from St. Louis Law Commissioner’s Court. 


Colman, for appellants. 


I. The court below erred in overruling the demurrer filed 
by the defendants, Coste, Barnet & Weber. The defendants 
Barnet & Weber were not, nor was either of them neces- 
sarily or properly parties to the action. They were not 
‘parties to the contract” on which the action was founded, 
nor “interested in the matter in controversy and in the 
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property charged with the lien,” or in either. (Acts, 1857, p. 
669, § 8.) 

The case does not fall within, and cannot be governed by, 
the principle of the case of Ashby v. Winston, 26 Mo. 210. 

lf. The judgment rendered by the Law Commissioner’s 
Court was unauthorized, and is irregular and illegal. 

a. The judgment is not based upon, or authorized by, the 
pleadings in the action. (Patrick v. Abeles, 27 Mo. 184.) 

b. It finds that all of the defendants are indebted to the 
plaintiff, whereas the petition only charges Foster to be in- 
debted. 


R. F. Wingate, for respondent. 
Bates, Judge, delivered the opinion of the court. 


This was a suit for the enforcement of a mechanic’s lien. 
The building was owned by Coste; Barnet & Weber were 
contractors to erect it; Foster was a contractor with them to 
do the brick work, and the plaintiff, under a contract with 
Foster, furnished brick, for which the lien was filed. Barnet 
& Weber were the contractors for the erection of a row of 
seven buildings owned by different persons, Coste being the 
owner of one of them. Foster had one contract with Barnet 
& Weber to do the brick work of the whole seven, and the 
plaintiff, under one contract with Foster, furnished brick for 
the whole seven, and, having a balance due him from Foster, 
divided up his account so as to charge a portion of it against 
each building, as they were owned by different individuals. 

This suit was brought against Foster, Barnet & Weber and 
Coste, the owner of one of the buildings. Coste, Barnet & 
Weber demurred to the petition for a misjoinder of parties 
defendant in making Barnet & Weber parties. The demur- 
rer was overruled. Barnet & Weber stood upon the demur- 
rer. Coste answered over. Foster answered. 

There was a trial, and judgment given for the plaintiff. 
The judgment was general against all the defendants and 
special against the property. 

The defendants asked several instructions, to the effect 
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that plaintiff could not divide up his account so as to charge 
each building separately with a lien. They were refused. 
The court gave, on motion of the defendants, this instruction: 

‘¢ Unless the court shall find that the brick in question were 
delivered to and for, or were used in the erection of the build- 
ing in question, then the plaintiff cannot recover against any 
of the defendants other than Foster, or have or enforce any 
lien against the property in question.”’ 

There was no error in making Barnet & Weber parties. 
They may not have been necessary parties, but they could 
lawfully be made defendants. (Acts, 1857, p. 669, § 8.) 
The demurrer was properly overruled. 

The instruction given stated the law correctly, and there 
was no error in refusing the others, because the plaintiff’s 
right to a lien upon the property does not depend upon the’ 
character of his contract with Foster in respect to the matters 
on account of which objection is made to it. If he furnished 
brick which were used in the building, he is entitled to his 
lien upon it, unless his contract directly debarred him from it. 

The judgment must, however, be reversed, because it is 
general against all the defendants, not only the debtor of 
the plaintiff but the first contractors and the owner of the 
building. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


JouN ADAMS, Defendant in Error, v. FRepErIcK BLECKER, 
Plaintiff in Error. 
Jurisdiction—An appeal from a justice of the peace in St. Louis county, in 
an action for rent, is properly taken to the Law Commissioner’s Court. 
Action.—An action for rent is a personal not a real action. 


Error to St. Louis Law Commissioner’s Court. 


Colman, for plaintiff in error. 


I. The appeal was properly taken to the Law Commission- 
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er’s Court instead of the Land Court, and the Law Commis- 
sioner’s Court erred in dismissing the appeal for want of 
jurisdiction, and this entirely independent of the act of Feb- 
ruary 18,1859. (Acts, 1859, p. 457, § 4.) 

II. The action was an attachment for rent, and was not in 
any manner an action or proceeding relating “to land or any 
interest, claim or right therein,” and appeals “ in such cases, 
and such only,” were authorized to be taken ‘to the St. 
Louis Land Court.” ‘CR. C. 1855, p. 1592, § 15.) Rent, or 
an action for the recovery thereof, is not an action or pro- 
ceeding relating to land, and although rent is an interest, 
right or claim growing out of, or arising from land, it is not 
an “interest, claim or right” in the land. Rent is a certain 
profit in money, provisions, chattels or labor issuing out of 
lands and tenements in retribution for the use. (2 Bouvier’s 
Law Dict., p. 434; 2 Burrill’s Law Dict., p. 883.) 

III. But independent of this question, this court decided 
this precise question in an application for a mandamus to 
compel the Law Commissioner’s Court to reinstate the case 
upon its docket. (Blecker v. St. Louis Law Commissioner, 
30 Mo. 111-12.) 

IV. This court did not then determine this question upon 
the law governing the Land Court, but took the ground that 
whatever may have been the extent of the exclusive jurisdic- 
tion of the Land Court prior to the act of 18th February, 
1859, “the passage of that act has materially changed both 
the original and appellate jurisdiction of that court.” 


Wm. J. Martin, for defendant in error. 


Dryvben, Judge, delivered the opinion of the court. 


The plaintiff sued the defendant before a justice of the 
peace on an account for rent due. Judgment having been 
rendered by the justice against the defendant, he appealed to 
the Law Commissioner’s Court, where, on motion of the 
plaintiff, the appeal was dismissed because of the supposed 
want of jurisdiction of the last named court, and the defend- 
ant brings the case here by writ of error. 
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The only question decided by the lower court, and there- 
fore the only one for review in this, is the question of juris- 
diction, and this turns upon whether an action for rent is an 
action “relating to land, or any interest, claim or right 
therein.” (R. C. 1855, p. 1592, § 3.) If it is, then the 
Land Court was the forum having jurisdiction of the appeal, 
otherwise the appeal lay to the Law Commissioner’s Court. 
Rent is an incorporeal hereditament issuing out of land, (2 
Bl. Com. 41,) but is not land itself, nor any interest, claim or 
right therein. An action for a money rent is a purely per- 
sonal action as contradistinguished from real and mixed ac- 
tions, differing in nothing from an action for any other money 
demand arising out of contract. 

The lower court therefore erred in dismissing the appeal, 
and for this cause its judgment is reversed and the cause re- 
manded. The other judges concur. 





Cuarves C. WuHITTELSEY, Respondent, v. Cornetius D. Sut- 
LIVAN et al., Appellants. 


Practice.—Judgment affirmed with damages, no exceptions having been taken 
to the action of the court below. 


Appeal from St. Louis Court of Common Pleas. 
C. C. Whittelsey, in person. 
A. J. P. Garesché, attorney for appellants. 


Bates, Judge, delivered the opinion of the court. 

This is a suit for professional services. <A reversal is 
sought upon the alleged ground that there was no evidence 
that the plaintiff was retained by the defendants. 

That question was specially put to the jury by an instruc- 
tion, and verdict given for the plaintiff. No exception was ta- 
ken in the court below to anything which occurred at the trial, 
nor to the overruling of the motion for a new trial. 

Judgment affirmed, with ten per cent. damages. Judges 
Bay and Dryden concur. 
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JosHua W. Owrnes, Plaintiff in Error, v. Jesse Arnot, &c., 
Defendants in Error. 


Note—Alteration.—The altering of the date of a note so as to make payable in 
the future, when by the date the time limited had already expired, is a ma- 
terial alteration, and avoids the note as to the parties not assenting thereto. 
(See Ivory v. Michael, ante, p. 398.) 

e 


Error to St. Louis Circuit Court. 


This suit was brought to the September term, 1859, of 
the St. Louis Circuit Court, on a promissory note against 
Lorenzo P. Sanger, Jesse Arnot, and Anderson Arnot, by 
Joshua W. Owings. 

The plaintiff, in his amended petition, stated that on the 
14th day of May, 1859, the said Lorenzo P. Sanger made 
his certain promissory note, which note was by mistake 
dated St. Louis, May, 1858, the true intent and meaning 
being to date said note on the said 14th day of May, 1859, 
and the said Sanger thereby promised to pay, three months 
after date, to the order of said Jesse and Anderson Arnot, 
twenty-eight hundred and fifty-one dollars, for value received, 
negotiable and payable without defalcation or discount at 
the Mechanics’ Bank, with ten per cent. interest after matu- 
rity, which said note is on file with the original petition in 
said cause; that afterwards, and on the 14th day of May, 
1859, the said Jesse and Anderson Arnot, well knowing that 
on said day the said Sanger had so, as aforesaid, executed 
said note assigned by endorsement, and delivered said note to 
said plaintiff, who thereby became and still remains the legal 
owner of the same; that on the 17th day of August, 1859, 
the day upon which said note became due and payable, he, 
said plaintiff, discovered the mistake in the date of said note, 
and the plaintiff thereupon, for the purpose of correcting 
the said mistake, and in furtherance of the original inten- 
tion of the parties to said note, wrote the figure “ nine” over 
the figure eight in the date of said note; that on the 17th 
day of August, 1859, the said note was presented at the 
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Mechanics’ Bank and payment thereof demanded, which was 
refused, and thereupon said note was on said day duly pro- 
tested for nonpayment, and said Jesse and Anderson Arnot 
were immediately notified of said presentment, demand, re- 
fusal to pay, and protest; that said note remained wholly 
unpaid, and asked for judgment. The suit was dismissed as 
to Lorenzo P. Sanger. Jesse and Anderson Arnot demurred 
to the said amended petition. 

The court below sustained said demurrer, and rendered a 
final judgment upon the same. 


Comfort, for plaintiff in error. 


The facts disclosed in the petition do not, in the law, con- 
stitute an alteration. An alteration in an instrument is such 
a change in it as does violence to the intention of the parties, 
so that it is not the instrument they made or intended to 
make. A change which simply conforms to or carries the 
original intention of the parties cannot be in violation of 
their intention, and consequently cannot be what is meant 
by an alteration in the law. 

A bill having been dated by mistake 1822 instead of 1823, 
the agent of the drawer and acceptor, to whom it had been 
given to be delivered to the endorsee, without their knowl- 
edge or consent corrected the mistake. Held, such altera- 
tion did not vacate the bill. (Brutt v. Picard, Ry. & M. 37.) 

Where the change in the instrument is merely the per- 
fecting of an imperfection it is not such an alteration as 
avoids the instrument. (Atwood v. Griffin, 2 Car. & P. 
369-370; Chit. on Bills, t. p. 194.) 

A bill was dated Ist August. On the 2d August the Dill 
was sent back to plaintiff on discovering the words “ or 
order”? were wanting, so that the bill could not be nego- 


tiated by endorsement. The bill having been returned to the 
drawer, he had the words “or order” inserted. ,Held, it 
can hardly be contended defendant (the endorser) did not 
consent to the alteration making this bill negotiable, as he 
himself endorsed it, and so considered it negotiable; but 
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this the court left to the jury. (Kershaw et al. v. Cox, 3 
Esp. 246; Knill v. Williams, 10 East. 431.) 

Holder of a bill may correct a mistake, to conform to the 
original intent of the parties. (Harvey v. Harvey, 15 Me. 
357; Boyd v. Brotherton, 10 Wend. 93; Jacob v. Hart, 6 
M. & S. 142; 2 Am. Com. Law, 226, where many of those 
cases are discussed; Waugh & Wife, adm’x, &c., v. Bussell, 
5 Taun. 707; Sanderson et al. v. Symonds, 1 Brod. & Bing. 
426; Clute v. Small, 17 Wend. 238; Rapen v. Birkbeck, 15 
East. 17; Bowens v. Jewell, 2 N. H. 543; Clerk v. Black- 
stock, 1 Holt, N. P. 474; Cariss v. Tattersall, 2 Man. & Gr. 
887; 1 Smith’s L. C. 811, note.) 

It is competent to show a note was given in 1842 and not 
in 1841. That its legal effect and rights, and liabilities and 
rights of the parties, would be the same as if it had been 
dated at the time when it was actually given. (Drake v. 
Rogers, 32 Me. 525.) 


Moody, for defendants in error. 


There is no pretence that the alteration made was known 
or consented to by defendants. 

The alteration is a material one. This alteration so made 
invalidates the note entirely and renders it absolutely void. 
No action can be maintained upon it against Sanger, much 
less against these defendants. 

If the Arnots, endorsers, should pay the note and become 
the holders of it, they could not maintain an action on it 
against Sanger, the maker. (Aubuchon v. McKnight, 1 Mo. 
312; Woodsworth v. Bank of America, 1 Johns. 391; Bill, 
&c., v. State Bank, 7 Blackf. 456; 2 Parsons on Notes & 
Bills, 552 & 553 ; Haskell v. Champion, 30 Mo. 136.) 


Batzs, Judge, delivered the opinion of the court. 


It cannot be truly said that the alteration of the note 
upon which this suit is brought is immaterial. The note 
purports to be payable at a certain time after the date 
thereof, and a reference to the date is necessary to ascertain 
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when the note did become due. As the date was altered, 
the note, at the time it was endorsed by the defendants, was 
payable in the future, and the defendants were chargeable 
with the responsibilities of endorsers of a negotiable note ; 
whereas, as the note originally stood before the alteration, it 
was already past due, and they were chargeable with the 
responsibilities of assignors of a debt to themselves. 

Without giving any opinion as to alterations whose ma- 
teriality is not so apparent, it is sufficient in this case, in 
which the materiality clearly appears, to say that the en- 
dorsers are thereby discharged from liability. 

Judgment affirmed. Judges Bay and Dryden concur. 





—_+200-——_—_. 


Derrick A. January et al., Respondents, v. Cates RIcE 
etal., Appellants. 


Jurisdiction.—Where the endorser of a promissory note residing out of the 
county in which suit was brought was joined as defendant with other par- 
ties to the note who were resident, the court did not lose jurisdiction over the 
non-resident defendant by the dismissal of the suit as to all the resident de- 
fendants. 


Appeal from St. Louis Court of Common Pleas. 


Defendant Rice, residing in St. Charles county, was sued 
jointly with the other defendants, residing in St. Louis coun- 
ty, upon a note made by Barclay and endorsed by Robbins, 
Hungerford, and by Rice, successively. Robbins and Barclay 
were served with process in St. Louis county; Rice was 
served in St. Charles county; Hungerford was not found. 

Robbins and Barclay answered, and the case tried and 
judgment rendered. Upon motion the judgment was set 
aside, whereupon the plaintiffs dismissed as to Barclay, Rob- 
bins and Hungerford, and took judgment by default against 
Rice, April 7, 1860, for $1,768, with ten per cent. interest. 

Upon May 22, 1860, execution having issued to St. Charles 
county, defendant Rice filed his motion to set aside the judg- 
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ment by default, because the court had no jurisdiction after 
the suit was dismissed as to all the defendants residing in St. 
Louis county, and also filed an affidavit alleging that he was 
accommodation endorser and had a good defence. This was 
overuled. 

A motion in arrest was also filed for want of jurisdiction of 
defendant’s person after the dismissal as to the other defend- 
ants and because the judgment was irregular. This motion 
was overuled also, and defendant appealed. 


Whittelsey, for appellants. 


I. By the Practice Act, (R. C. 1855, p. 1220, art. 4, § 1,) 
where the defendant is a resident of this State, suit must be 
brought in the county in which the defendant resides, or in 
which defendant is found, and plaintiff resides ; and where 
there are several defendants residing in different counties, 
suit may be brought in any such county. (See also, § 12, p. 
1224, R. C. 1855.) 

This defendant was joined with the other defendants by 
virtue of the provisions of R. C. 1218, § 6, which could not 
have been done at common law. 

It is admitted, therefore, that the suit was properly brought 
in the first place; but defendant contends, that when he was 
left as the sole defendant by the dismissal of the others, he 
stood in the same relation to the plaintiffas if he had been 
sued alone in the first place and served with process in St. 
Charles county. 

In such case he could have demurred for want of jurisdic- 
tion of his person. (R. C. 1855, p. 1251, § 6,§1.) The 
judgment therefore was irregular, and the default should 
have been set aside for that reason. (Neidenberger v. 
Campbell, 11 Mo. 359 ; Doan v. Holly, 27 Mo. 256.) Where 
there is irregularity in the proceedings, the court may even 
set aside the judgment at a subsequent term. (Brewer v. 
Dinwiddie, 25 Mo. 351; Stacker v. Cooper Ct. C., 25 Mo. 
401; Smith’s Adm’r v. Rollins, 25 Mo. 408; Doan v. Holly, 
25 Mo. 357; Harbor v. Pacific R.R. 32 Mo. 423.) 
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II. It was apparent upon the record, that the court when 
it entered the judgment had no jurisdiction of the person of 
defendant. 

The statute had been violated, the judgment was errrone- 
ous, and should have been arrested. (R. C. 1855, p. 1286 ; 
Harbor v. Pacific R.R. 32 Mo. 423.) Jurisdiction could 
not be forced nor obtained by trick. (Ashburn v. Ayres, 28 
Mo. 75.) 


B. A. Hill, for respondents. 
Bates, Judge, delivered the opinion of the court. 


This suit was brought against four persons. It was 
brought in St. Louis county, and a summons issued against 
three of the defendants, Barclay, Robbins and Hungerford, 
to that county, and a counterpart was issued to St. Charles 
county, against the defendant Rice, who resided in that 
county. Hungerford was not served with process, the other 
defendants were. Barclay and Robbins answered; Rice did 
not, but made default, and the petition was taken against 
him as confessed on the 28th of September, 1859. 

On the 23d of February, 1860, the plaintiff dismissed his 
suit as to Hungerford, and a jury was sworn to try the issues 
between the plaintiff and the defendants Barclay and Robbins, 
and to assess the damages against Rice. A verdict and judg- 
ment were given for the plaintiff against those three defend- 
ants for the damages assessed. 

Upon motion this judgment was set aside and vacated by 
the court; afterward on the 7th April, 1860, the plaintiffs 
dismissed their suit as to all the defendants except Rice, and 
had their damages assessed and final judgment against Rice. 

Rice moved the court to set aside the judgment against 
him upon the alleged ground that the court had no jurisdic- 
tion to render judgment against him after the dismissal of 
the suit as to the other defendants. The court overruled his 
motion and he brings the case up by appeal. There is no 
error in the action of the court below. It is not disputed 
but that the court had jurisdiction of Rice, while the other 
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defendants were parties to the suit. That being the case, it 
did not lose jurisdiction by the dismissal as to the other defend- 
ants. Being once properly subject to the court, the jurisdic- 
tion of the court over him could not be interrupted by the 
results of the proceeding as to other parties. Especially is 
this the case where the petition had been taken as confessed 
as against him, whilst the other defendants were parties, and 
nothing remained to be done but to assess the plaintiff’s dam- 
ages. 
Judgment affirmed. Judges Bay and Dryden concur. 


WILLIAM CLAFLIN ef al., Plaintiffs in Error, v. James Mo- 
Donovueu, Defendant in Error. 

Action—Money had and received— Duress.—A voluntary payment of an illegal 
demand, the party knowing it to be illegal, without an immediate necessity, 
unless to redeem or preserve his person or goods, is not the subject of action 
for money had and received. 

Duress—Legal Process.—Threat of legal process is not duress, for the party 
may plead and make proof and show that he is not liable. Where the col- 
lector demanded of the defendants the amount of the license tax due by them 
as merchants, and threatened that if they refused payment they should be 
prosecuted by indictment for dealing as merchants without license, and the 
defendants thereupon paid the sum demanded under protest in writing, the 
payment was voluntary, and not under duress. 


Error to St. Louis Court of Common Pleas. 
Henry Hitchcock, for plaintiffs in error. 


It is not disputed that the law under which the tax claimed 
of plaintiffs and paid by them, as stated in the petition, was 
unconstitutional and void, so far as related to a part of the 
goods, &c., in respect of which such tax was imposed. 

This being so, the demand made by defendant was without 
legal authority or justification, and the money was wrong- 
fully received, and that with notice it would be sued for as 
illegally exacted. 

It is a doctrine of the common law, absolutely universal, 
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(as far as my researches extend,) that if a man by fraud, or 
wrong, or illegality, obtains, or exacts, or retains money 
justly belonging to another, with notice that the latter con- 
tests the right of the former to receive, or exact, or retain 
it, an action for money had and received lies to recover it 
back, and it is no answer for the wrong-doer to say that he 
has paid it over to his superior, &c., &c. (Cary v. Curtis, 
3 How. U.S. 255; Elliott v. Swartwout, 10 Pet. 137; Bond 
v. Hoyt, 13 Pet. 263, 267; Ripley v. Gelston, 9 Johns. 201 ; 
Fry v. Lockwood, 4 Cow. 454.) 


C. D. Drake, for defendant in error. 


I. While it is admitted that the law under which the tax 
was paid was unconstitutional, (as has since been declared 
by the Supreme Court,) it is manifest from the petition that 
such was the plaintiffs’ own view of it when they made the 
payment. They, therefore, not only knew all the facts of 
the case, but also that, in law, they were not bound to pay 
the tax, and yet they paid it. There is no allegation of 
fraud or duress having been practised on them, and, in the 
absence of both these eclements, it is well settled that no 
action lies to recover back the money. (Sheldon v. School 
District, 24 Cona. 88; Fellows v. School District, 39 Me. 559; 
Baltimore v. Lefferman, 4 Gill, 425; Baltimore & S. R.R. 
Co. v. Faunce, 4 Gill, 68; Tiffany v. Johnson, 27 Miss. 227; 
Downs v. Donnelly, 5 Ind. 496.) 

II. There was no duress practised to coerce the payment. 
The collector had no legal authority to seize either the per- 
sons or goods of the plaintiffs, and they do not aver any 
attempt to do either. The only averment of any constraint 
is, that they were threatened with a criminal prosecution if 
they refused to pay. 

1. They do not aver that they were threatened by the 
defendant. 

2. A payment made under a threat of legal proceedings is 
not made by duress. (Kribbs v. Hall, 1 Esp. 84; Baltimore 
v. Lefferman, 4 Gill, 425.) 

27—VOL. XXXII. 
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3. To constitute a payment by duress it must appear that 
there was an arrest of the body, or a scizure of property, or 
the conclusion must be justified that such an arrest or seiz- 
ure could be avoided only by payment. (Smith v. Redfield, 
27 Me. 145; Baltimore v. Lefferman, 4 Gill, 425; Mays vy. 
Cincinnati, 1 Ohio, 268.) 

III. The protest averred in the petition is of no moment; 
for where a payment.is not made under duress of person or 
of goods, the protest gives no right to recover back the 
money. (Brown v. McKinnally, 1 Esp. 279; Fleetwood v. 
New York, 2 Sand. S. €. 475; Buckley v. Stewart, 1 Day, 
130; Sheldon v. School District, 24 Conn. 88.) 


Bay, Judge, delivered the opinion of the court. 


Plaintiffs brought suit to recover from defendant the sum 
of $1,494.60, paid by them to him as collector of the State 
and county revenue, for the county of St. Louis, as a tax 
upon a license issued to them as merchants. 

The petition alleges, in substance, that defendant, as such 
collector, demanded of plaintiffs, (who were doing business 
under the name and firm of Claflin, Allen & Co.,) about the 
4th of August, 1857, that the firm should take out a license 
to vend merchandise in said county, according to law, and 
further demanded, that, for the purpose of obtaining such 
license, said plaintiffs should pay to him, as such collector, 
a certain sum of money, as a tax imposed upon them as such 
merchants, and upon the aggregate amount of all goods, 
wares and merchandise, (except such which were the growth, 
produce or manufacture of this State, and unmanufactured 
articles the growth or produce of other States,) purchased 
and received by said firm during the twelve months next 
preceding the first day of July, 1857, to-wit, the sum of 
$1,494.60, of which amount $684.80 was demanded as a 
State tax, and $809.80 as a county tax; that plaintiffs, re- 
fusing to pay such tax, would have been liable to and were 
threatened with prosecution by indictment therefor, entail- 
ing heavy expense and loss in any event; and that, therefore, 
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said plaintiffs, though deeming and declaring such tax ille- 
gal and unauthorized, and protesting against the collection 
and payment thereof as illegal, and against said demand of 
defendant, of all which they gave defendant notice in writing 
at the time, did pay said sum so demanded of them to de- 
fendant under protest, and with notice to him that such 
payment was under compulsion and to avoid prosecution, 
and they reserving their right in the premises to demand 
repayment of said sum. The petition further alleges that 
the defendant had no lawful right to demand or collect the 
said sum of money, or any part thereof; that the said tax, 
under color of which said demand was made and payment 
so compelled, was illegal and void. 

To this petition the defendant demurred, and the demur- 
rer was sustained, and judgment rendered for the defendant. 
Plaintiffs bring the case here by writ of error. 

The only question arising upon the record is, whether the 
facts stated in the petition constitute a cause of action. The 
rule of law is well established, both in England and in this 
country, that a person who voluntarily pays money with full 
knowledge of all the facts in the case, and in the absence of 
fraud and duress, cannot recover it back, though the pay- 
ment is made without a sufficient consideration, and under 
protest. (5 E: C. L. 87; 1 Esp. 84; 24 Conn. 88; 4 Gill, 
425; 12 Pick. 13; 15 Me. 45; 9 Cow. 674.) 

The petition contains no allegation of fraud, and the only 
question, therefore, is, whether the facts stated constitute a 
compulsory payment, or payment under duress. It is not 
averred that the defendant had any authority to seize the 
persons or goods of plaintiffs, or threatened or attempted to 
do either; but it is averred that they were threatened with 
an indictment, and they paid the amount to avoid the ex- 
pense and annoyance of a prosecution. 

In our opinion, this does not make it a payment under 
duress. To constitute duress there must be a seizure of the 
property or arrest of the person, or a threat or attempt to do 
one or the other, or facts must be stated which tend to show 
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or which warrant the conclusion that such an arrest or seizure 
could be avoided only by the payment of the tax demanded. 
(Smith v. Redfield, 27 Me. 145; Mayor, &c., of Baltimore, 
v. Lefferman, 4 Gill, 425; Mays v. Cincinnati, 1 Ohio, 
268.) 

In the case of Falham v. Down, (6 Esp. 26,) Lord Kenyon 
said, “‘a voluntary payment of an illegal demand, the party 
knowing the demand to be illegal, without an immediate and 
urgent necessity, (unless to redeem or preserve his person 
or goods,) is not the subject of action for money had and 
received.” 

Threat of legal process is not duress, for the party may 
plead and make proof, and show that he is not liable. (Knibbs 
v. Hall, 1 Esp. 84; Preston v. City of Boston, 12 Pick. 7; 3 
Watts, 328.) 

C. J. Waite, in delivering the opinion of the Supreme 
Court of Connecticut, in the case of Sheldon v. School Dis- 
trict, (24 Conn. 88,) said, in commenting on the case: 

“Tt stands on no higher ground than it would if the plain- 
tiff, when the tax was demanded of him by the collector, had 
said to him, I know your tax is illegal and void; [ am under 
no obligation to pay it, but I shall pay it under protest, and 
with an intention to sue for and recover it. All the authori- 
ties agree that money paid under such circumstances cannot 
be recovered.” 

In the case under consideration the plaintiffs paid the 
money with a full knowledge of all the facts and cireum- 
stances, and well knowing that they were under no legal 
obligations to pay it. It must, therefore, be regarded as a 
voluntary payment, and not a payment under duress. In 
this view of the case, the demurrer was well taken. 

The other judges concurring, the judgment will be affirmed. 
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Rocer C. McALuster, Respondent, v. Grorce K. Bupp et 
al., Appellants. 

Bills of Exchange—Agent.—An agent who draws a bill of exchange upon his 

principal in settlement of a debt due by the principal to the payee, dues not 

thereby make himself liable to the payee as drawer of the bill upon protest 


for nonpayment. If the bill had been negotiated he might have been bound 
to an innocent holder. 


Appeal from St. Louis Court of Common Pleas. 


Krum & Decker, for appellants. 


No principle of law is better established than that an 
agent, acting within the scope of his authority, cannot be 
held personally liable. That where an agent, by his con- 
tract, makes the principal liable, he is not held individually ; 
especially where a corporation is ‘principal, which can act 
only by agents. 

The insurance company was bound by the act of Budd in 
drawing the bill, and parol evidence was admissible to charge 
them upon the note in an action atlaw. (3 Am. Jur. 78 & 
79; Spittle v. Lavender, 8 Mees & W. 452; Conro vy. Port 
Henry Iron Co. 12 Barb. 54; Robinson v. City of St. Louis, 
28 Mo. 488; Smith v. Alexander, 31 Mo. 194; McTyer v. 
Steele, 26 Ala. 488.) 

Certainly the company was liable in equity. (Baker v. 
Gregory, 28 Ala. 545; Story on Ag. § 162; Baykin v. Mc- 
Lauchlin, 35 Ala. 288.) 

The subsequent ratification of the insurance company re- 
lates back and binds the company. (Chitty on Bills, p. 31- 
2&n.; Conro v. Port H. Iron Co. 12 Barb. 44; Spittle v. 
Lavender, 8 M. & W. 452.) 

The adjudged cases are mostly cases of absolute promises 
made by agents, as by promissory notes, &c.; and even in 
these cases the tendency of late years has been to inquire 
into the real intention of the contracting partics—such has 
been the evident tendency in this State. (Smith v. Alexan- 
der, 31 Mo. 194.) 
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But the distinction between the liability of the drawer and 
the maker of a note should be kept in mind. A note con- 
tains a positive, absolute promise to pay; a bill is a mere 
assignment of funds in the hands of the drawee, and at most 
imports a conditional obligation to pay. An endorsement of 
a note is also a conditional liability to pay, but not necessarily 
so. An endorser may show that the endorsement was merely 
a transfer of his interest in the bill as agent. ( Moot v. Hicks, 
1 Cow. 513; Babcock v. Beman, 1 Keen. 200.) 

A drawer of the bill, after acceptance, stands in the same 
relation to it that an endorser holds to a note. The same 
rules of law apply to him, and none other; his liability is no 
greater. (Hicks v. Hinde, 9 Barb. 8. C. RB ; Lefevre v. Lloyd, 
5 Taunt. 749; Leadbeter v. Farrow, 5 M. & 8S. 3845; Mayhew 
v. Prince, 11 Mass. 54; Smith v. Spalding, 13 Mo. ; Roberts 
v. Austin, 5 Whart. 813; overruling same case in 2 Mills, 
254; Wolff v. Jewitt, 10 La. 389; Krumbar v. Lubslung, 
& Martin, 644; Hicks v. Hind, 9 Barb. 528; Smith v. Al- 
exander, 51 Mo. 194.) 


Mc Clelland §- Moody, for appellants. 


The defendant was an agent only. The court held that 
the party claiming to have acted as an agent was liable as 
principal. This was erroneous. (Smith v. Alexander, 31 
Mo. 194; 10 Wend. 271; 1 Am. L. C. 449; Brockway v. Al- 
len, 17 Wend. 40; Dyer v. Burnham, 25 Maine, 10; Camp- 
bell v. Nicholson, 12 Rob., La., 428; Key v. Parkman, 6 
Har. & John. 418; Andrews v. Estes, 11 Maine, 267; Ro- 
bertson v. Pope, Rich., 8S. C., 501; Sto. on Agency, § 154; F. 
& M. Bank v. Troy City Bank, 1 Doug., Mich., 457; Mer. 
Bank v. Bank of Columbia, 5 Wheat. 326; Bank of Utica v. 
Meagher, 18 John. 341; Mott v. Hicks, 1 Cow. 513; Miles 
v. O’Harra, 1 Sarg. & R. 32; Wyman v. Gray, 7 Har. & J. 
409 ; Lazarus v. Shearer, 2 Ala. 719 ; Underhill v. Gibson, 2 N. 
Hamp. 352; Cleveland v. Stewart, 8 Kel. 283; Kean v. Da- 
vis, 1 Zab. 683; A. & M. R.R. Co. v. Middleton, 20 Ill. 629; 
Hicks v. Mude, 6 How. Prac. R. 1.) 
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F. C. Sharp, for respondent. 


On the trial, two questions were raised by appellants. 1. 
That by the bill on its face, they were not drawers, or indi- 
vidually liable thereon, as they made the bill only as agents; 
and, 2. That appellants, in making the bill, acted as agents 
of said insurance company ; that respondent knew that fact, 
and that it was competent for them, by parol evidence, to ex- 
plain and alter the nature of their liability as drawers of the 
bill. By the terms of the bill, it purported to be, and was, 
the bill of the appellants. (See Sto. Ag., § 155-9, 269-274 
& 278, as to the legal effect of bills and notes drawn, endorsed 
or accepted, showing that by such signature a personal liabil- 
ity attaches ; Lefevre v. Lloyd, 5 Taunt. 749 ; Jones v. Little- 
date, 6 Ad. & El. 486; Smythe v. Spalding, 13 Mo. 530; 
Forster v. Fuller, 6 Mass. 58—there the note was made as 
guardian of Ed. Scott; Duvall v. Craig, 2 Wheat. 56, and 
n. a., and authorities there cited ; Tippetts v. Walker, 4 Mass. 
597 ; Stone v. Wood, 7 Cow. 453, and cases there cited.) 

As to the second proposition, it is as well settled as any 
other principle or maxim of the law that parol evidence is 
not admissible to alter, explain, enlarge or contradict a writing, 
or to vary the liability of the parties thereto from what is the 
legal effect and construction of the instrument itself; and that 
a person who, on the face of an instrument in writing, appears 
to contract, will not be permitted to show by parol evidence, 
with a view to exonerate himself, that he contracted as agent 
of another. (2 Phil. Ev., Cow. & H. Notes, p. 681 and fol- 
lowing; 1 Greeul. 275, 364 and following; Hunt v. Adams, 
T Mass. 518; Jones v. Jeffries, 17 Mo. 577.) 


Bates, Judge, delivered the opinion of the court. 


This suit charges the defendants as drawers of a bill of ex- 
change, as follows: 


* $1303 12.—Sr. Louts, Dee. 1, 1858. Three months from 
date, pay to the order of Messrs. McAllister & Co. thirteen 


12 


hundred and three 77> dollars, value received, and charge 
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the same to account of—Geo. K. Budd & Son, Agents. To 
State Fire and Marine Insurance Co., Harrisburg, Pa.”’ 

The plaintiff was meant by the name McAllister & Co. 
The bill was accepted by the drawee, but not paid, and was 
protested for nonpayment, and notice given the defendants. 

The defendants answered that they, as the authorized 
agents of said company, with full authority so to do, drew 
said bill of exchange as and for the bill of said company ; that it 
was the act of said company by them as its authorized agents, 
and not in any sense the act of these defendants; that they 
received no value, nor any other consideration for said bill. 
Said bill was made by said company through the agency of 
these defendants for a debt due from said company to the 
plaintiff, and was received by him as the bill of said company, 
drawn by it upon itself, he at the time well knowing and in- 
tending that said George K. and Charles P. Budd were not 
in any way to be held bound for its payment. 

At the trial, the defendants gave evidence tending to prove 
the matters stated in their answer, and asked the court to 
instruct that if the defendants, at the time they drew the 
draft in question, were acting as the agents of the State Fire 
and Marine Insurance Company of Pennsylvania; that the 
said draft was given in settlement of a debt due from said in- 
surance company to McAllister & Co.; that the plaintiff, at 
the time he took said draft, knew that George K. Budd & 
Son were the agents of said insurance company; and if the 
court also finds that the said George K. Budd & Son were 
authorized to make said draft, then the plaintiff cannot re- 
cover in this action.” 

The court refused to give that instruction and rendered 
judgment for the plaintiff. 

We think the court below erred. A bill drawn under such 
circumstances cannot, in the hands of the payee, be understood 
to have been received by him as negotiable commercial paper, 
but rather as a certificate from the agents to their principal 
of the amount due its creditors. (1 Par. on Notes and Bills, 
94, and the cases there cited in the notes.) 
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If the bill had been negotiated, the defendants might have 
been bound to an innocent holder. 

The proper mode of drawing such a bill is to sign the name 
of the principal by the agent. 

Judgment reversed and cause remanded. Judges Bay 
and Dryden concur. 


—+ee0r - 


EUGENE MILTENBERGER ef al., Appellants, v. Joun W. SPAUL- 
DING et al., Respondents. 


Bills—Protest.—Generally, demand of payment of a foreign bill of exchange 
must be made by a notary or some duly authorized officer, or the protest 
will be invalid ; but when authorized by usage, demand may be made in ac- 
cordance with the custom or law of the place where the bill is payable, by a 
notary’s clerk. 

Bills—Demand.—Where the acceptors of a bill of exchange were partners, and 
had failed and closed their place of business, and had no other office or place 
of business, a dem:nd at the dwelling-house of one of the acceptors will be 
sufficient. 


Appeal from St. Louis Cireuit Court. 
S. Voullaire, for appellants. 


To hold the drawer, demand must be made, or due dili- 
gence exercised to make ademand. As to what is due dili- 
gence is a question of law; but there is no universal rule. 
It depends altogether upon the circumstances of each case. 
(1 Par. Bills, 445 ; Plahto’s Adm’r v. Patchin, 26 Mo. 389.) 
The presentment of this bill of exchange was sufficient. 

The demand by the notary’s clerk must be sufficient here 
if it was in accordance with the uniform usage there. (Cribbs 
v. Adams, 13 Gray, 597; Nelson v. Totteral, 7 Leigh. 179; 
Atwell v. Grant, 11 Md. 101; Chitty on Bills, 459; Pars. 
Notes & Bills, 641, note a.) 

A demand upon one partner is sufficient. (1 Pars. Notes, 
362; Otsego Co. Bank v. Warren, 18 Barb. 290; Erwin v. 
Downs, 15 N. Y. 575; Brown v. Turner, 15 Ala. 852; Hun- 
ter v. Hempstead, 1 Mo. 67.) 
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A demand at the residence of the acceptor is sufficient 
even though he have a well known place of business. (1 
Pars. Notes & Bills, 422; Stevens v. Prentiss, 3 B. Mon. 461, 
463; Schamburgh v. Commaguire, 10 Mart. 18; DeGrand 
v. Banks, 16 La. 461; Sussex Bank v. Baldwin, 2 Harrison, 
488; Wiscans v. Davis, 3 Harrison, 277; MeGrude v. Bank 
Wash., 9 Wheat. 198; Oakley v. Beauvis, 11 La. 487; Chit. 
Bills, 365-6. ) 

The demand of the servant and in her presence was sufficient 
to indicate the nature of the notary business. It was not 
necessary to leave a message. (Bills v. Holmes, 11 Ired. 
16; Dufour v. Morse, 9 La. 353; Bank v. Allin, 16 Maine, 
41; Hawkins v. State, 7 Mo. 190; Fackler v. Chapman, 20 
Mo. 249; Marr v. Hill, 10 Mo. 520; Wadlow v. Perryman, 
27 Mo. 279.) 

Under the common law, outlaws and villeins of the soil 
could be appointed agents. (Sto. Ag. 9; Com. Dig., Attor. 
C. 4.) 

Under the civil law, a slave could be an agent. (Sto. Ag. 
10.) 


H, N. Hart, for respondents. 


There is no rule of the law-merchant better settled than 
that the endorser of a bill of exchange is liable as guarantor, 
not by reason of any express obligation, but by obligation of 
law; and for his protection the law annexes to his liability 
as a condition, that all reasonable endeavors shall be made 
to procure payments from those who are liable before him, 
in order to fix his liability. (1 Pars. on Con. 223.) 

But it is insisted that calling to make demand at the res- 
idence of one partner, especially in the manner in which it is 
proved to have been done in this instance, without application 
at the last place of business of the firm, and without applica- 
tion at the residence of either of the other partners, cannot 
be held to be a good and sufficient presentment and demand. 
Indeed, in no case can a demand, at the residence of one 
partner only, of a servant, (a negro servant,) without word, 
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be considered as filling that measure of diligence which the 
law requires. (Edw. on Bills, 483; 3 Kent, 104; Ellis’ 
Adm’r v. Commercial Bank of Natchez, 7 How., Miss., 294, 
803; The Granite Bank v. Ayers, 16 Pick. 892; Porter v. 
Judson, 1 Gray, Mass., 175; Pierce v. Pendar, 5 Mete. 352; 
Phipps v. Chase, 6 id. 691; Rives v. Parmly, 18 Ala. 256, 
262.) 


Bay, Judge, delivered the opinion of the court. 


This was a suit by the endorsces of a foreign bill of ex- 
change against the endorsers. The acceptors resided in the 
city of Baltimore, and the demand was made by the clerk of 
the notary public ; and one of the questions presented by the 
record is, whether such a demand can be made by the clerk 
of anotary. This bill was drawn in Missouri upon parties 
residing in Maryland, and is therefore placed upon the foot- 
ing of a foreign bill, for in this respect the several States of 
the Union are considered as foreign to each other. Gilmer, 
the notary public who protested the bill for nonpayment, 
states in his deposition that he did not present the bill for 
payment, but procured one of his clerks to make the demand; 
that it was customary in Baltimore for notaries to employ 
clerks, and the clerks so employed frequently made demands, 
though he knew of no statute in Maryland which authorized 
it. The record also contains the deposition of the clerk, 
showing that the demand was made by him at the request of 
the notary. 

The books furnish several cases in which the right of a 
clerk to make the demand is contended for. In Nelson v. 
Fotterall, 7 Leigh, 176, the Court of Appeals of Virginia, 
after a laborious investigation of the subject, held that the 
presentment of a bill by the clerk of a notary was regular and 
legal, more particularly if sanctioned by local usage. The 
same is implied in Poole v. Dicas, 1 Bing., N. C., 649. In 
Sutton v. Gregory, Peake, Add. cases, 150, Lord Kenyon ad- 
mitted evidence of an entry made by a clerk in a notary’s 
book, to prove presentment of a bill of exchange, and there 
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are several reported cases in which plaintiffs recovered on the 
evidence of a demand by a clerk, but in none of them was | 
the question directly raised. Notwithstanding these cases 
and probably others, which we may have overlooked, it is 
very clear that the weight of authority is largely against it. 
In Loftly v. Mills (4 T. R. 170), demand was made by a 
clerk, and a doubt was expressed as to its propriety, notwith- 
standing it was an inland bill. J. Butler observed: “ The 
demand of a foreign bill must be made by a notary public, to 
whom credit is given, because he is a public officer.” 
In Chitty on Bills it is said that the presentation must be 
made by the notary public himself, as an accredited public 
officer, and will not be good if presented by his clerk. The 
same doctrine is maintained in Sainder v. Brewn, 3 McLean, 
481; Chenowith v. Chamberlain, 6 B. Mon. 60; Carter v. 
Union Bank, 7 Humph. 548; Carmichael v. The Bank of 
Pennsylvania, + How. (Miss.) 567; The Onondaga Bank v. 
Bates, 3 Hill, 53; Ellis v. Commercial Bank of Natchez, 7 
How. (Miss.) 294, and many other cases unnecessary to cite. 
As proof of protest is necessary to recover in a foreign bill, 
it should appear that the demand was made by a duly author- 
ized officer. A notary public is a commissioned and sworn | 
officer, clothed with certain powers, and in many States re- 
quired to give bond for the faithful discharge of his duties, 
and as he is supposed to be appointed with reference to his 
capacity and integrity, he is entitled to a certain degree of 
public confidence ; but not so with his clerk, who is in no 
sense a public officer, and cannot be made amenable to the 
public for any unfaithful act. The law therefore will not 
concede to the notary the power to delegate his authority to 
an irresponsible agent. 
In Louisiana, there is a special statute authorizing notaries 
to appoint deputies, much after the manner of the appoint- 
ment of the deputies of a sheriff under our law, and the no- 
tary is specially empowered to make demands and present- 
ments by and through his deputy, and his certificate of pro- 
test must state the fact that the demand was made by depu- 
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ty, and such certificate is made by law evidence of the facts 
therein stated. In the absence, however, of any statutory 
regulation, it must be held as a general rule, that the clerk 
of the notary cannot make the demand. 

We are next to consider whether proof of a local usage to 
the contrary prevailing in Baltimore, defeats the application 
of this general rule to the case in bar. The record shows 
that at the time the presentment was made there were but 
four notaries in the city of Baltimore, a number wholly inad- 
equate to discharge the business which, in so large a com- 
mercial metropolis, would necessarily devolve upon them, 
and that it was a uniform custom there to employ clerks to 
make demands and presentments. 

It is well settled that contracts made in one place, to be 
executed in another, must be governed by the law of the 
place of performance. Some of the text writers say that the 
demand must be made according to the law of the place, 
others according to the law of usage. The usages of partic- 
ular places and of different trades and kinds of business, 
when uniform, reasonable and just, and not contrary to gen- 
ral law, are legally presumed to enter into the agreement of 
parties, and to determine the effect to be given to those 
agreements. (Bateman on Commercial Law, 116.) One of 
the stipulations of the contract on the part of the defendants 
in this case is to pay if the acceptors refuse upon a legal and 
proper demand, and the mode of making the demand must be 
governed by the law, and, in the absence of any positive leg- 
islative enactment, by the uniform and well known usage of the 
place of presentment, and such law or usage enters into and 
becomes a part of the contract, whether known to the parties 
or not; hence it is that ona bill of exchange, on its face pay- 
able on a fixed day, three days of grace are allowed, it being 


an established custom among merchants, and therefore 
making a part of the contract. 

But the judgment in this case must be reversed for error 
in holding that the notary did not use due diligence to obtain 
payment of the acceptors. The proof tends to show that the 
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acceptors were partners in business, but at the maturity of 
the bill had failed and closed their business house, and had 
no ether office or place of business in the city. The clerk of 
the notary therefore called with the bill at the dwelling- 
house of Mr. Appold, one of the acceptors, and was informed 
by a colored servant who opened the door, that Mr. Appold 
had gone into the country. The clerk also states in his 
deposition that he thinks he inquired for the wife of Mr. 
Appold, but did not see her. The court below seemed to 
think this did not disclose due diligence; we think other- 
wise. It is true that some of the authorities go so far as to 
hold that in a case of this kind demand should have been 
made of the wife, but there is no satisfactory proof that Ap- 
pold had a wife. The deputy thought he had a wife, but it 
was & mere impression, unsupported by any knowledge or 
information in his possession, and, acting upon such impres- 
sion, he inquired for her, but did not see her. 

In the case of Belmont Bank v. Patterson, (17 Ohio, 78,) 
the notary called at the hotel in Cincinnati where the accep- 
tor was boarding and was informed that he had gone down 
the river to be absent some days ; whereupon the notary re- 
turned to his office and protested the bill, and this was held 
by the Supreme Court of Ohio sufficient to fix the liability of 
the endorser. 

Under all the circumstances of this case, we think the no- 
tary exercised all the diligence required by law. 

The judgment will be reversed and the cause remanded for 
further trial; Judge Dryden concuring ; Judge Bates absent. 


JacoB Bern, Respondent, v. JosepH A. Eppy et al., Appel- 
lants. 


Bailments—Stocks.—Stocks are not like goods or articles of personal property, 
of variable quality ; and the sale of one parcel by a bailee will answer the 
purpose of crediting the bailor with the proceeds of stock pledged, as well 

as the sale of the specific shares. 










ial 


— 








ee EN 








MARCH TERM, 1863. 427 





Berlin v. Eddy. 





Appeal from St. Louis Circuit Court. 


The respondent, in October, 1857, instituted an action 
against the appellants, Eddy, Jameson & Co., in New York, 
upon an indebtedness for eight hundred dollars and five hun- 
dred dollars. The appellants answered, and during the pend- 
ing of the suit an agreement was made whereby thirteen hun- 
dred dollars’ worth of scrip or stock of the Gardener Gold 
Mining Company was pledged by the appellant for the secu- 
rity of the debt upon which the action was brought, and out 
of which agreement the counterclaim set up by appellants 
in the Circuit Court arose. 

Under this contract Eddy, on behalf of appellants, depos- 
ited $1300 worth of stock or scrip of the Gardener Gold 
Mining Company with Coe & Wallis, of New York, and his 
individual note for $350, and it was agreed that if Eddy 
failed to pay $500 on the 20th June next following, and $855 
on 20th August, the amount of scrip so delivered as well as 
last named note should be turned over to respondent as 
pledges and collateral security, with power of sale, and pro- 
ceeds to be applied to their credit; and that respondent might 
enter up judgment forthwith for $1300. 

Further, that until time of payment Eddy should have the 
privilege to redecm the scrip at rate of one dollar per share 
for new and ten cents per share for old issue. 

The contract contains the following further provision: ‘1t 
is further mutually understood by the parties hereto that the 
said stock which shall be returned as aforesaid to said Berlin, 
if any, upon the failure by the said Eddy to comply with his 
said payments, shall be deemed and considered as the prop- 
erty of the said Eddy, pledged to the said Berlin as collateral 
security for the balance of his claim against said Eddy, with 
leave to the said Berlin to sell the same at any time at public 
sale or at the stock exchange, the said Eddy to be credited 
witn the net amount of said sale on account.” 

The stock was deposited by Eddy with Coe & Wallis; 
upon the failure of appellants to pay respondent, Coc & Wal- 
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lis transferred said stock to respondent; respondent had a 
large amount of same kind of stock already in his possession, 
and he mixed up his own with the appellants’ stock so that 
he could not tell one from the other; after he obtained this 
scrip of appellants he made sales, but whether of his own or 
this he cannot tell. On the 26th of August, 1858, he sold 
$1300 worth of stock at thirty-three and one quarter cents 
per share, and this is the credit which the court gave in favor 
of appellants. 

It further appeared that this stock of appellants ranged, in 
the New York stock market, from thirty-seven and a half and 
fifty cents to one dollar per share before and after the sale 
of 26th August, in same place and at auction sales, and 
brought the above prices. The cause was tried by the court, 
which held the sale of 26th August as binding on appellants, 
and gave verdict and judgment for amount of New York 
judgment, less proceeds of sale of 26th August. The follow- 
ing declaration of law, asked by appellants, was refused: 

“Tf the court believe from the evidence that on or about 
20th August, 1858, Coc & Wallis delivered to plaintiff the 
scrip or certificates of shares of stock mentioned in said con- 
tract and in the deposition of plaintiff; that plaintiff held and 
was the owner of large quantities of other scrip or certifi- 
cates of the same stock, and placed and mixed the certificates 
delivered to him by Coe & Wallis with his own in such man- 
ner that they could not be distinguished or separated, and 
that plaintiff, on the 26th August, 1858, sold at auction 1300 
shares of said stock taken indiscriminately from all the stock 
held by him, then the defendants are not limited in the eredit 
to which they are entitled to the price brought by said 1300 
shares at said auction sale, but are entitled by way of 
credit in this action to the highest price proved to have been 
the value of said stock between the date of the delivery 
thereof to plaintiff and the time of the commencement of 
this suit. 


Krum & Decker, for appellants. 
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I. If the intermingling of the stock occurred by the de- 
fendants’ consent, they would be entitled to pro rata proceeds 
as part owners or tenants in common, to be credited on their 
debt. 

Il. The confusion of goods having occurred by act of plain- 
tiff wrongfully and without defendant’s consent, whereby it 
has become impossible to ascertain the proceeds of sales of 
trust stock, (except for the plaintiff who neglected to furnish 
the proof,) they are entitled to be credited the highest auc- 
tion price which the stock would have brought up to the time 
of the institution of this suit. (Seymour v. Wickoff, 10 N. 
Y. 6 Seld. 223; Lewis v. Whitmore, 5 N. H. 365; 3 Ste- 
phens, N. P. 2702; 6 Hill, 461; Willard v. Rice, 11 Met. 493; 
Brown v. Sax, 7 Cow. 95.) 

The measure of damage, where a party refuses or has made 
it impossible by his own act to ascertain real value, is the 
highest value which the article will bear. (1 Strange, 505; 
Lafton v. White, 15 Ves. 433; Ringgold v. Ringgold, 1 Har. 
& J. 11.) 


J: N. & C. F. Burnes, for respondent. 


I. For the conversion of the stock by the plaintiff to his 
own use, the proper measure of damages is the value of the 
stock at the time of the conversion ; therefore the instruction 
asked for by the defendants was properly refused. (21 Mo. 
290-294.) 

II. There was no conversion of the stocks by the plaintiff. 
The mixing them with other stocks of precisely similar value 
and description, all being transferable by delivery merely as 
bank bills, does not constitute a conversion, and plaintiff had 
a right under the agreement to have the proper number sold 
for account of defendants, and the sale having been fairly 
made, the defendants are only entitled to credit for the 
amount of the net proceeds of such sale. 

III. The answer of the defendants does not charge that the 
plaintiff converted the stock to his own use, but on the con- 
trary expressly charges that plaintiff caused said stock to be 
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sold according to the contract, and received the proceeds of 
suchsale and converted these proceeds to his own use, and 
the amount of these proceeds is the issue tendered by the 
answer. 


Bates, Judge, delivered the opinion of the court. 


The court below very properly refused the first instruction 
moved by the defendants. 

They had by their answer set up that the plaintiff had 
sold certain scrip for shares of certain stock, which he held 
as collateral security, and had appropriated the proceeds of 
the sale to his own use. They proved these facts (except 
that the sale had produced a much smaller sum than they had 
charged) by the testimony of the plaintiff himself. It also 
appeared in his testimony that he gave Eddy, one of the de- 
fendants, and the acting one in the matter, notice of the time 
and place of sale, and that he, the plaintiff, at the time of the 
sale of the stock, held other shares of the same stock, and 
that he could not tell whether the stock so sold by him was 
the identical shares delivered to him as collateral secu- 
rity or not. The defendants claim that the plaintiff is 
therefore under an increased responsibility in regard to the 
stock. 

The shares of the stock in question do not appear to have 
been in any way distinguished or distinguishable from any 
other similar number of shares of the same stock; all were 
of equal worth and worthlessness, and the sale of one batch 
answered the purpose as well as another. 

The Circuit Court having given the defendants credit for 
the proceeds of the sale, and entered judgment for the bal- 
ance against them, its judgment is affirmed, with ten per 
cent. damages. 

Judges Bay and Dryden concur. 
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Davip D. MitcHELL, Respondent, v. Tuomas HANDFIELD, 
Appellant. 

Confirmations.— A confirmation by the old board of commissioners in 1810 is 
superior to any title subsequently acquired from the United States. 

Confirmation—Relation.—A confirmation ordered to be surveyed according to 
the concession, which had been surveyed under the Spanish Government, 
was a confirmation of a definite tract of land, and the subsequent proceed- 
ings by survey and patent relate to the time of the inception of the proceed- 
ings before the board of commissioners. 

Confirmation—Public Schools.—A survey and setting apart to the public schools, 
made in 1845, by virtue of the 2d section of the act of Congress of June 18, 
1812, is an inferior title to a confizmation of the board of commissioners in 
1810, surveyed and patented in 1852. 


Appeal from St. Louis Land Court. 


This was an action in the nature of ejectment, for a lot of 
thirty feet front, on the east side of Nineteenth street, by one 
hundred and twenty-seven feet deep, in the city of St. Louis, 
and in United States survey number three hundred and 
eighty, and being a portion of the ground between the west 
line of United States survey three thousand three hundred and 
thirty-three, made February 26, 1852, for the confirmation to 
Louis Labeaume, and the west line of survey two thousand 
nine hundred and seventy-four, made May 2, 1833, for the 
same confirmation. 

On the trial, the plaintiff read in evidence the petition of 
Louis Labeaume for three hundred and sixty arpens of land ; 
a concession and order of survey for same by Zenon Trudeau, 
dated February 15, 1799, and also survey made by Antoine 
Soulard for said land, dated April 10, 1799. Also, the pro- 
ceedings of the old board of commissioners on said claim, 
and the confirmation thereof, made September 22, 1810. 
Also, order of survey made June 14, 1811. Also, commis- 
sioners’ certificate No. 985, dated June 14,1811. Also, copy 
of United States survey 3333, approved February 26, 1852, 
and patent certificate thereon, dated on said day ; and a patent 
to Louis Labeaume dated March 25, 1852, for the land em- 
braced in said survey 8333. Also, a deed from said La- 
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beaume to William Chambers for the entire tract, dated 
April 27, 1817, and a deed from William Chambers to Wil- 
liam Christy and Thomas Wright for one-third of said land to 
each; and then deduced title by conveyance from the heirs 
of William Christy and Thomas Wright for two-thirds, undi- 
vided, of all that part of said tract lying between surveys 
3353 and 2974. It was admitted that defendant was in 
possession of the lot at the commencement of the suit. Plain- 
tiff then closed. 

Defendant then read in evidence an assignment, made in 
regular form, by the United States surveyor general for Mis- 
souri and Illinois, of a tract of land one by forty arpens, 
made March 31, 1845, to the board of president and direc- 
tors of the St. Louis Public Schools, under acts of Congress 
of June 13, 1812; May 26, 1824, and January 27, 1831, be- 
ing United States survey 380, under instructions from the 
commissioner of the General Land Office, dated January 15, 
1839, and February 18, 1839. Also, said survey 380. Then 
deduced title by conveyance from the said schools to himself. 
Also, United States survey No. 2974, made May 2, 1833, for 
the tract confirmed to Louis Labeaume. Also, survey made 
by Joseph C. Brown, in November, 1817, of confirmation 
certificates 982 and 983. Then proved by a witness that 
William Chambers stated that he had a patent certificate, 
issued on the survey of 1833, which he had lost, and he ad- 
vertised to recover it that he might procure a patent there- 
on, conformably to said survey; which declarations were 
made long after his deed of 1817 to Christy and Wright. 
Then gave evidence tending to show that long prior to 1845 
@ fence stood along or about the western line of said survey 
of 1817, which fence was erected by Chambers, Christy and 
Wright, the owners of the entire tract in 1817, which fence 
the evidence tended to show was treated by William Cham- 
bers, one of said proprietors, as enclosing up to the western 
line of the southern part of the tract which was held by him 
in severalty—this evidence, relative to declarations and con- 
duct of William Chambers, after the partition of said land. 
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Defendant then offered to prove by declarations of William 
Chambers, made after a division of that part of the tract with- 
in the survey of 1817 into lots, and a partition of said lots 
into three shares—one of which shares was taken by William 
Chambers, one by William Christy, and one by Thos. Wright 
—that he (Chambers) considered said fence as the western 
boundary of said entire tract ; to which evidence the plaintiff 
objected, and the Land Court excluded the said evidence; to 
which defendant excepted, and then closed. 

The plaintiff, in rebuttal, gave evidence tending to prove 
that neither the survey of 1817 nor the one made in 1833 
were approved by the United States; that the one made in 
1852, No. 3333, was made in pursuance of the decision of the 
Secretary of the Interior of July 15, 1851, and then closed. 

Plaintiff asked the following instructions: 

“41. The court instructs the jury that by the act of 13th 
June, 1812, and the second section thereof, and of the 27th 
January, 1851, the surveyor general was not authorized to 
set apart to the board of Public Schools any lots which were, 
on the 13th of June, 1812, rightfully owned or claimed by 
any private individuals. And the court further instructs 
the jury that the patent given in evidence by the plaintiff 
established the fact (if it be genuine), that the land therein 
designated and granted was rightfully owned and claim- 
ed by Louis Labeaume on and prior to the 13th of June, 
1812. 

“©2. If the land is part of the land granted by the patent to 
Louis Labeaume, or his representatives, and it was conveyed 
by said Labeaume, by the conveyance given in evidence, to 
William Chambers, and by Chambers to William Christy and 
Thomas Wright, to each of them the one-third, and the heirs 
of Wright and the heirs of William Christy conveyed their in- 
terest in said land derived from said Wright and Christy to 
the plaintiff, then the plaintiff is entitled to recover for the 
interest so acquired by him.” 

Which instructions were given; to which defendant duly 
excepted. 
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Defendant asked the following instructions, which were 
refused, to which defendant duly excepted : 

“1. If the jury find from the evidence that the survey No. 
2974, given in evidence by the defendant, was duly made and 
approved by authority of the United States; that the same 
was assented to and accepted by the legal representatives of 
Louis Labeaume as the tract of land confirmed to said La- 
beaume; that a patent certificate thereon was duly issued, 
received and accepted by the said representatives, then the 
jury are instructed that the said survey is as against the title 
conveyed by the survey and designation to the board of pres- 
ident and directors of the St. Louis Public Schools, No. 380, 
School Lands given in evidence by defendant conclusive of 
the boundaries of the tract of land confirmed to Louis La- 
beaume as aforesaid. 

“2. If the jury find from the evidence that the tract of 
land sued for is within a tract of land designated, surveyed 
and set apart, on the 31st day of March, 1845, for the St. 
Louis Public Schools; and if they further find the said land 
is within the limits of the survey No. 8333, given in evidence 
by plaintiff, which last mentioned survey was made under a 
confirmation of the old board of commissioners, on the 22d 
of September, 1810, which confirmation carried with it a con- 
dition that it was to be surveyed, and said confirmation was 
surveyed so as not to include any of the land in controversy 
in this suit until the time of the making of said last mention- 
ed survey, then the title of the plaintiff is not such that he 
can recover as against the title of the St. Louis Public 
Schools.” 

Verdict for the plaintiff. 


Whittelsey, for appellant. 


I. The plaintiff took no title until the issue of his patent, 
March 25, 1852, as his claim was to be surveyed and patent 
issued. The words of the act of Congress are, ‘shall be 
confirmed.” (West v. Cochrane, 17 How. 415; Stanford v. 
Taylor, 18 How. 412; Ledoux v. Black, 18 How. 475; Cou- 
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sin v. Blanc, 19 How. 202,10; Bryan v. Forsyth, 19 How. 
834; Ballance v. Papin, 19 How. 343; Ballance v. Forsyth, 
13 How. 18, 24; Lefevre v. Croneau, 11 La. 323; Slack v. 
Orillen, 11 La. 587; Lott v. Prodhomme, 3 Rob., La., 293; 
Metoyer v. Larenaudiere, 6 Rob, La., 189; Carondelet v. 
St. Louis, 1 Black ; Sandford v. Willot, 19 How. 79.) 

II. Before the date of plaintiff’s patent, the United States, 
by act of 1831, and survey of 1845, had passed the title to 
the land sued for to the schools. The act and survey were 
equivalent to a patent, and thus defendant has the elder legal 
title. (Kissell v. Schools, 18 How. 19; Opinion of Secretary 
of Interior on School Surveys, Nov. 5, 1857; Bryan v. For- 
syth, 19 How. 834: Marsh v. Brooks, 14 How. 513; as to 
effect of surveys, see McGill v. Somers, 15 Mo. 87, per Gam- 
ble, J.) 

III. The plaintiff’s title by patent does not, as to adverse 
claims, relate back to the date of confirmation certificate, so 
as to divest intermediate titles. Such intermediate titles, 
sales, &c., will be good. (Cousin v. Blanc, 19 How. 202, 210; 
Ledoux vy. Black, 18 How. 475; see Louisiana cases above 
cited; 11 La. 323, 587; 3 Rob. 393; 6 id. 189; 19 How. 
334, 343 ; 18 Hew. 24.) Landes v. Brant, 10 How., does not 
apply to adverse title under United States, but to adverse 
claimants under the same title. If carried further than this, 
it is overruled by the case of Bryan v. Forsyth, 19 How. 334, 
which holds that under a confirmation (to be surveyed) by 
act of Congress that title only relates back to approval of sur- 
vey to let in defence of statute of limitations, although title 
would relate back to act of confirmation by Congress (in 
some cases) so as to defeat intervening titles, as in Marsh v. 
Brooks, 14 How. 513. 

IV. The United States parted with its title to this land by 
the survey in 1845, and could not afterwards survey it for 
plaintiff. It was estopped by its own action, and the plaintiff, 
coming in by later title in 1852, was privy and also estopped. 
(Menard v. Massey, 8 How. 293; Kissell v. Schools, 18 How. 
19.) 
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V. The patent and its recitals were no evidence as agains 
the defendant of the truth of the facts recited, nor could said 
recitals destroy the effect of defendant’s evidence of title to 
the land as surveyed for schools. Expressly so held, Marsh 
v. Brooks, 8 How. 223. 

VI. Admitting, for argument’s sake, that both parties have 
prima facie titles, the defendant has older survey and posses- 
sion, and the plaintiff shows no right to the possession as 
against defendant’s prima facie title. (Vasques v. Fwing, 
24 Mo. 31; Somers v. McGill, 15 Mo. 80.) 


B. A. Hill, for respondent. 


I. By relation, this survey and patent related back to the 
confirmation of 1810 and the filing of the claim in 1806, and 
vested the legal title, as of the 26th February, 1806, in La- 
beaume. (Landes v. Brant, 10 How., U.S.) The confirma- 
tion to Labeaume was made in 1810 upon a Spanish survey 
of Soulard for Labeaume of 10th April, 1799. The United 


States survey of 1852 for Labeaume is a mere retracing of 


Soulard’s survey of 1799: (Magwire v. Tyler, 1 Black, 195.) 

Il. By the 4th sec. of act of 1807, 1 L. L., p. 154, it is en- 
acted that “ the decision of the commissioners, when in favor 
of the claimants, shall be final against the United States, any 
act of Congress to the contrary notwithstanding.” By the 
6th sec. of act of 1807, the commissioners are required to 
give a certificate to the claimant stating that “he is entitled 
to a patent for a tract of land therein designated.” The cer- 
tificate to Labeaume stated that he was entitled to a patent 
for the land confirmed, according to the concession (i. e. 
survey of Soulard) from Trudeau to Labeaume, and order 
a survey at expense of the United States. (Act, 1807, § 7.) 

Ill. Pursuant to this designation in the certificate, the 
United States has issued the patent for the land embraced 
within the Spanish survey of Soulard, being the concession 
in fact. By this act of confirmation, survey and patent, the 
title of the United States, as of 22d September, 1810, vested 
in Labeaume. 
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IV. Defendants claim under the 2d sce. of the act of 13th 
June, 1812, a field lot within Soulard’s survey for Labeaume, 
as a vacant lot reserved for the schools, because “ it was not 
rightfully owned or claimed by any private individuals.” If 
this lot was confirmed to Labeaume, as I have shown, then it 
was rightfully owned and claimed by him, and the 2d see. of 
the act of 1812 could have no effect to reserve the lot for 
the schools. 

V. A direct grant of the field lot, by the 1st sec. of the act 
of 1812, would not have had any effect on the title of Mr. La- 
beaume, for the section contains a proviso “ that nothing 
herein contained shall be construed to affect the rights of any 
person claiming the same lands, or any part thereof, whose 
claims have been confirmed by the board of commissioners 
for adjusting and settling claims to lands in the said Ter- 
ritory.”’ 

VI. As to Estoppel.—There is no privity in this case be- 
tween the schools and Labeaume under the surveys by the 
United States. Labeaume’s surveys of 1817, and 1833, and 
1837, were set aside by the Unite: States, and Labeaume 
cannot be estopped. No estoppel by surveys, unless the sur- 
veys are regarded as binding on the United States. (Westv. 
Cochrane, 17 Howard ; Magwire v. Tyler, 1 Black, 195 ; Glas- 
gow et al. v. Hortez, 1 Black, 595.) 


Dick, for respondent. 


I. The confirmation to Labeaume isa grant of title origin- 
ating with the confirmation of 22d September, 1810, and 
the patent relates back to that date and cuts out intervening 
claims. The United States, in effect, parted with its claims 
by the confirmation. (Landes v. Brant, 10 How. 370-3: 
Burgess v. Gray, 16 How. 63; 10 How. 373-4; 16 How. 63; 
Strother v. Lucas, 12 Pet. 453; 10 How. 370.) 

II. The patent related back to the origin of the title, which 
was the filing of the claim for confirmation, 26th February, 
1806. (Landes v. Brant, 10 How. 373; Ross y. Borland, 1 
Pet. 655.) 
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III. The confirmation in this case was for a specified tract 
of land then marked out on the surface of the earth, its lo- 
cality and boundaries embodied in the claim and copied into 
the public records, and again incorporated into the confir- 
mation. The survey set up by the defendant was unau- 
thorized by law, and therefore illegal and void. (Menard 
v. Massey, 8 How. 293; Bissell v. Penrose, 8 How. 317; 
State v. Ham, 19 Mo. 602; Ledoux v. Black, 18 How. 473; 
Somers & McKee v. McGill, 15 Mo. 80; Easton vy. Salisbury, 
23 Mo. 105, which says, p. 105: “ The cases to which refer- 
ence has been made show that any location of the land made 
by an officer of the government whilst it was reserved from 
sale was purely void. If a reservation by the United States 
of land from sale renders a patent void, will not a confirma- 
tion or grant render a survey void ?’’) 

Is a survey a more effectual act to pass title than a patent ? 


Bates, Judge, delivered the opinion of the court. 


This is an action in the nature of an ejectment. The 
plaintiff claims title under a confirmation to Louis Labeaume 
by the old board of commissioners in 1810. 

The defendant claims title under the board of Publie Schools 
by virtue of the 2d sec. of the act of Congress of the 13th of 
June, 1812, the acts of 26th May, 1824, and January 27, 1851. 

The confirmation to Labeaume was surveyed in 1817, and 
again in 1835. These surveys were sct aside by the Secretary 
of the Interior, and a new survey (No. 3333) made, which 
was approved February 26, 1852. 

The surveys of 1817 and 1835 did not include the land in 
dispute; the survey No. 8535 did include it. In 1845, 
the surveyor general of Illinois and Missouri surveyed, desig- 
nated and set apart for the use of schools, to the board of 
Public Schools, a tract of land which included the piece in 
dispute. 

The defendant claims that, holding under the Public 
Schools, his title is better than that of the plaintiff holding 
under the confirmation and late survey for Labeaume. 
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A patent has been issued to Labeaume’s representatives for 
the land surveyed in 1852. 

The Supreme Court of the United States, in the case of 
Maewire v. Tyler, 1 Black, 195, decided that the Secretary 
of the Interior had authority to set aside the former survey 
and order another to be made. 

We therefore regard the case as if no survey had been 
made prior to that of 1852, (No. 8333.) Certainly a con- 
firmation by the old board of commissioners in 1810 is a 
superior title to any title subsequently acquired from the 
United States. 

In some cases of confirmation, and for some purposes, the 
title docs not attach to any particular land until the survey 
is made, but in this case Labeaume’s claim before the board 
of commissioners was accompanied by a concession and Span- 
ish survey, and the confirmation was therefore of a definite 
tract of land to which the title immediately attached. 

It was ordered to be surveyed according to the concession, 
but the survey so ordered would only be a retracing of the 
lines run by the Spanish surveyor; or even if there had been 
an error in the Spanish survey, to be corrected by the United 
States survey, such error might, and probably would, have 
no effect to impair the definiteness of the tract confirmed. If 
there had been before the commissioners no evidence by which 
to identify the tract, the confirmation would operate as a 
grant, which, because of its vagueness, would attach to no 
land until it should be located by an United States survey. 

In this case, the confirmation, being of a definite tract of 
land, took immediate effect, and the subsequent proceedings 
by survey and patent relate to the time of the inception of 
the proceedings before the board for the confirmation. 

The title of the plaintiff under Labeaume is the elder and 
better title than that of the defendant under the Public 
Schools. 

The judgment of the court below is affirmed, the other 
judges concurring. 
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Flagg et al. v. The Mayor, &c., of the City of Palmyra. 


Newton Face ef al., Respondents, v. Tur Mayor, &c., or 
THE City oF Patmyra, Appellants. 


Corporations, Municipal—Bonds.—It will be presumed that the bonds of a muni- 
cipal corporation, issued in apparent compliance with the law authorizing 
the issue, have been actually issued in conformity with the law, especially 
in the hands of bona fide holders. The bona fide holders will be held to 
a knowledge of the law authorizing the issue of bonds by the town, but 
they will not be held, in the absence of actual notice, to inquire into the 
fulfilment of all the formal prerequisites to the issue. The issuing of the 
bonds authorizes the receiver or purchaser to suppose all the things re- 
quired by law to have been done in the time, form and substance required 
by law. 

Corporations, Municipal—Bonds.—The act authorizing the issue of bonds by 
the City of Palmyra, (Acts, 1857, p. 481,) provided that the bonds issued in 
payment of the subscription to a railroad should be “ payable twenty years 
after date,” &c. On the face of the bonds it appeared that the ordinance of 
the city, directing a subscription to the stock, was passed after the date ot 
the bonds, showing that the bonds had been antedated. Held, to be no 
substantial objection to the bonds. 

Mandamus—Municipal Corporations—A mandamus will issue to a municipal 
corporation, requiring it to levy taxes for the purpose of paying interest 
upon bonds issued by it in payment of its subscription to the stock of a rail- 
road company. 


Appeal from Marion Circuit Court. 
Glover and Anderson & Davies, for appellants. 


I. The 43d section of the 6th article of ‘An act to incorpo- 
rate the City of Palmyra,’ approved November 25, 1855, 
(Acts Adj’d Session, 1855, p. 186,) provides that “all ordi- 
nances passed by the city council shall, within one month 
after they shall have been passed, be published in some news- 
paper published in the city, and shall not be in force till so 
published.” 

The defendants denied that any valid ordinance or law of 
the city authorized the subscription. The burthen was on 
plaintiffs to show some law or ordinance in force to sustain 
the subscription. But an ordinance was shown which had 
not been published when the subscription was made under it. 
(23 Mo. 484.) 

By section 4 of article 11 of ‘An act to incorporate the City 
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of Palmyra,” approved November 23, 1855, (Adj’d Sess. 
Acts, p. 191,) itis declared that all ordinances and resolutions 
of the board of trustces of the Town of Palmyra shall remain 
in force until the same shall be repealed by the city council 
hereby created. 

By one of these ordinances of the old town, three weeks’ 
public notice was to be given of the time and place of hold- 
ing elections. But no notice was given of the clection held 
on the proposition to subscribe fifty thousand dollars of stock 
to the Quincy and Palmyra Railroad until the 9th day of 
April, 1857, the election having come off on the 13th of the 
same month. 

The officers of corporations are special agents. They are 
under such limited authority as law and evidence give. In 
so far they may bind the corporation, no further. (2 nna 
167; 19 Peck, 511; 13 B. i iia 563; 16 Shepley, 29 
1 Hill, 551; 14 Verm. 811; 3 Day, 495; 18 Mo. 227; 25 
Mo. 503; St. Louis City v. Gorman, 29 Mo. 593.) 

II. The bonds aud coupons are void because they were 
antedated, in violation of the spirit and letter of the ‘Act to 
eee an act entitled ‘An act to incorporate the City of Pal- 
myra,’”’ approved November 25, 1855. (Sess. Acts, 1857, p. 
431.) 

It is plain that until the 20th day of July, 1857, no liability 
was in any event imposed on the city in this matter. 

If the election was valid, no rights accrued to the Quincy 
and Palmyra Railroad until a subscription was made; until 
then no obligation existed to be paid. The city was not 
bound to subscribe even after an election; they might or 
they might not. Yet bonds were issued dated July 1, 1857, 
drawing cight per cent. per annum from that day. This was 
not passing the bonds at par—this was not passing twenty- 
year bonds. 

Ill. The finding of the court was insufficient to sustain the 
judgment. The defendants denied the existence of any au- 
thority for the execution of the bonds and coupons. The 
plaintiffs were to show this authority—how the court finds 
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an ordinance was passed by the city council submitting to 
vote the proposition to subscribe $50,000 to the Quincy and 
Palmyra Railroad ; also appointing April 13, 1857, as the day 
of election. The court then finds “no notice was given by 
publication in the Palmyra Whig, a newspaper published 
weekly in said city.” But was the ordinance in force when 
action was taken under it? 

If the mayor and councilmen had no power to issue any but 
bonds running twenty years, and coupons attached to such 
bonds ; if this was, as we insist, a statutory condition, and 
the bonds were not so issued, nothing that the mayor and 
city council could do afterwards would ever validate the in- 
struments; for he who has no power to do an act, can never 
ratify or confirm it. 

No subser:ption could be lawfully made by virtue of the 
act of November 23,1855. (Adj’d Sess. Acts, 1855, p. 431.) 

There was no proof of plaintiffs’ ownership in the bonds. 
The attempt which has been made to sustain the bonds and 
coupons under the general railroad act—being “An act to au- 
thorize the formation of railroad associations and to regulate 
the same,” approved December 13, 1855, (1 R. C. 1855, p. 
404)—has totally failed, for these reasons, among others: 

The act of 1857 is a repeal of the general law as to Pal- 
myra, section three making an election a precedent condition. 
The whole proceedings show that they were in pursuance to 
the power granted by the act approved February 9, 1857, 
and not in pursuance to powers granted by general rail- 
road act. 


Pratt, McCabe and Lipscomb, for respondents. 


I. It is submitted that the Quincy and Palmyra Railroad 
Company, being incorporated under the law of this State, 
the City Council of the City of Palmyra had power and au- 
thority to subscribe to the capital stock thereof in any sum 
not exceeding $100,000, and to issue the bonds of the city in 
payment therefor. (Acts, 1856-7, p. 431-2.) 

Il. The city council had this power under the general 
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railroad law of the State without ordering an election. (Acts, 
1853, § 29, p. 135-6.) 

III. If it should be contended by the appellants, that be- 
cause the ordinance directing the mayor to subscribe to the 
capital stock of the company was not published until after 
the subscription was made in the stock book of the company, 
the subscription was therefore void, it is insisted that pre- 
vious publication was not essential to the validity of the 
subscription. The provision of the city charter on which 
this idea is based can have no application to a case like this. 
A corporation such as the City of Palmyra is not only clothed 
with the power to pass laws and ordinances not inconsistent 
with its charter or the laws of the land, but it can also con- 
tract like natural persons, and the same laws governing con- 
tracts apply to the one as well as to the other. By the vote 
of the city the city council was authorized to subscribe, 
and in virtue of the ordinance passed on the 18th of July 
the mayor did subscribe. 

The order on the records of the city subscribing the stock 
was the real subscription by the city council, and imposed 
the obligation on the city, and, if accepted by the company, 
it was obligatory upon the city, and the formal act of placing 
it on the books of the company conferred no additional 
obligation, and owed all its efficiency to the order of re- 
cord. (On this point, see case of the Justices of Clark 
County v. Paris, Winchester & Ky. R. Turnpike Co. 11 B. 
Mon. 143.) 

The essentials in the whole case are the call for the elec- 
tion, the vote under the call and direction, the canvass and 
inspection of the vote as pointed out by the act of the Legis- 
lature ; the subscription by the mayor being a ministerial 
act, and the acquisition of stock being the object of it. 

These bonds were made negotiable and payable to the 
company or bearer. The city and the citizens were aware of 
this. The order for the issue of these bonds was well known, 
their character and terms were matter of publication and 
notoricty, and it is placed in plain letters on the back of each 
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bond that the faith of the city is irrevocably pledged to the 
company for their payment. 

Under such a state of facts, if the charter has not been 
strictly complied with in every particular, can this be set up 
with effect against these bona fide holders? 

By their negotiation an equity has arisen in behalf of the 
holders which ought to outweigh any formal objection aris- 
ing from a departure from the charter. 

The doctrine is not maintainable, that all who deal with a 
corporation must look into its charter, not only to be assured 
that corporate powers have been conferred upon it, but to see 
that everything in the exercise of a given power has been 
done in exact accordance with the mode provided, especially 
when its acts are set forth in general terms showing a com- 
pliance with the law. (Ou this point, see Zabriskie v. Cleve- 
land, Columbus & Cincinnati R.R. Co. and others, and the 
cases there cited.) 

As to the point raised below, and which may be insisted 
on here, viz., that the bonds were antedated, this is not 
deemed a point of importance. The law under which the 
bonds were issued required them to be made payable twenty 
years after their date. The bonds are dated July Ist, 1857, 
and are payable July 1st, 1877. 

The authority to issue the bonds is derived from the vote 
of the citizens, and this authority existed from the 14th of 
April previous. At all events, the date of the bonds is evi- 
dence against the city until the contrary is shown, and there 
is nothing in the record showing that the bonds were not 
issued on the day of their date. 

After the vote was taken and ascertained to be in favor of 
the subscription, it became the duty of the city council to 
subscribe the stock. The Legislature made it mandatory on 
the city council to subscribe, (see § 3, p. 432, of Laws of 
Mo. 1856-7,) and it thus became a mere ministerial duty as 
to the council, admitting of no hesitation or exercise of dis- 
cretion. If the act of taking thus became ministerial, so it 
were done, though not in the exact mode pointed out by the 
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charter,—as the end and purpose of the law has been ac- 
complished, there can be no objection. 

It is submitted that this is no contest between equities ; 
but that this is a case of decided equity on one side, and of 
decided obligation on the other. The appellees have pur- 
chased these bonds for a valuable consideration ; they are 
entirely disconnected with the railroad company; they have 
made every inquiry which as prudent men they ought to 
have made, and as it is not doubted but that they have 
sought the proper remedy, their claims should prevail. 





Bates, Judge, delivered the opinion of the court. 


A number of questions are presented in this case, some of 
which are both important and difficult. Only such of them 
will be noticed as we think necessary for the decision of the 
case. 

On the 9th day of February, 1857, there was approved an 
act passed by the General Assembly entitled “An act to 
amend an act entitled ‘An act to incorporate the City of 
Palmyra,’”’ approved November 23, 1855, as follows: 

“ Be it enacted by the General Assembly of the State of 

Missouri as follows: 

“§1. That whenever the citizens of said city are desirous 
that the city subscribe for stock in any railroad company 
which now is, or hereafter may be, organized or incorpo- 
rated under any law of this State ;,and said city is hereby 
authorized to subscribe for shares to the capital stock of any 
such companies in any sum not exceeding one hundred 
thousand dollars, and to issue the bonds of the city, under 
the common seal, payable twenty years after date, either 
with or without their bearing interest, not exceeding eight 
per cent. per annum, payable semi-annually, with interest 
coupons annexed, and to deliver such bonds, in payment of 
such subscription, at such time or times as the city council 
may direct: Provided, that no bond shall be paid out at less 
than par value: 

“*§ 2. The city is hereby authorized to levy and collect a 
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special annual tax upon the property, real and personal, situ- 
ated in the city, sufficient for the payment of the annual in- 
terest which may accrue on such bonds, to be levied and 
collected at the same time and in the same manner as the 
other taxes levied by the city, and to be by the city applied 
to the payment of said interest, and to no other purpose. 

“§3. That before any such subscription shall be made the 
city council shall call an election of the qualified voters of 
the city, to vote for or against the making of such subscrip- 
tion for the number of shares to be specified in the notice of 
the election, said election to be held on the same notice, and 
the votes received, counted and returned in the same man- 
ner as in the case of election of the mayor and councilmen 
of the city; and ifa majority of the qualified voters, voting 
at said election, shall be in favor of such subscription, the 
same shall be made by the city council, and the stock so 
subscribed for shall be under the control of the city council 
in all respects as stock owned by individuals. 

“§4. This act is hereby declared a public act, and shall 
take effect and be in force from and after its passage. 

* Approved February 9, 1857.” 

The City of Palmyra did under this act subscribe stock in 
the Quincy and Palmyra Railroad Company, (a corporate as- 
sociation formed under the general railroad law,) and issued 
and delivered its bonds for fifty thousand dollars in payment 
of that subscription. 

Afterward the city council refused to levy a tax upon the 
property in the city to pay the annual interest on said bonds 
and made no other provision for its payment, and also caused 
to be published a resolution that the bonds were null and 
void, and that they would in nowise be paid, nor would any 
provision be made for the payment of the interest thereof. 

The plaintiffs who had become holders of some of the 
bonds, upon which several instalments of interest (repre- 
sented by coupons attached to the bonds) had become due 
and remained unpaid and unprovided for, commenced this 
proceeding for a mandamus to the mayor and councilmen of 
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the City of Palmyra to command them to levy a tax to pay 
said interest. 

No writ was issued, but the defendants made return as if 
to such writ, as follows : 

‘Respondents make the following additional and amended 
return to the writ of mandamus and rule issued in the above 
entitled cause : 

“1. Respondents admit that one Thomas E. Thompson, 
mayor of the City of Palmyra, did issue certain bonds and 
coupons purporting to be the bonds and coupons of the City 
of Palmyra, to the amount of 50,000 dollars, said bonds pur- 
porting to be issued in payment of stock to the Quincy and 
and Palmyra Railroad Company ; but they state that said 
Thompson did said act without authority of said city, and 
without authority or any existing laws and ordinances of 
said city authorizing him so to do. 

“69. Respondents further say, that the act of the General 
Assembly of the State of Missouri, passed on the 9th day of 
February, 1857, entitled ‘An act,’ &c., ‘authorizing the City 
of Palmyra to subscribe for stock in railroads’—under the 
provisions of whieh said act, Thomas E. Thompson, mayor 
aforesaid, claimed authority to issue the bonds and coupons 
in question—requires ‘ that before any such subscription shall 
be made the city council shall call an election of the quali- 
fied voters of the city, to vote for or against the making of 
such subcription for the number of shares to be specified in 
the notice of the election, said election to be held on the same 
notice, and the votes received, counted and returned in the 
same manner as in the case of an election of the mayor and 
councilmen of the city; and if a majority of the qualified vo- 
ters, voting at said election, shall be in favor of such subscrip- 
tion, the same shall be made by the city council,’ &c. Respon- 
dents state that no call and notice of an election to be held for 
the purpose of subscribing for stock in the Quincy and Palmyra 
Railroad, by the citizens of Palmyra, was given as required 
by said act. Respondents also state that no votes cast at any 
election ever held in said city, relating to subscribing for 
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said railroad stock, were received, counted and returned by 
the city council, as required by said act. 

“3. Respondents, further answering, say that the act 
aforesaid, authorizing said City of Palmyra to issue bonds in 
payment of railroad stock, required that said bonds should 
not become due and payable until twenty years from the date 
of their issuance; and that the bonds on which the peti- 
tioners claim the payment of the coupons were made paya- 
ble within less time than twenty years from their issuance, 
and were antedated by and with the knowledge and consent 
of the said Thomas E. Thompson and said railroad compa- 
ny, or her agents, for the purpose of showing on their face 
the term of twenty years, when in fact it was less than 
twenty years from the day they were issued to the day when 
they purport to become due and payable on their face; where- 
fore said bonds are fraudulent and void. 

“4, Respondents, further answering, state that the com- 
mon council of said City of Palmyra did on the 380th of 
March, 1857, make and publish an ordinance of that date, 
under which a vote of the inhabitants of said city was taken 
upon a proposition to subscribe for stock to the amount of 
50,000 dollars, for the purpose of building a railroad from a 
point on the west bank of the Mississippi river, in the State 
of Missouri, opposite to the city of Quincy, extending to a 
point within the city of Palmyra, and that the said bonds 
and coupons, issued by the said Thomas E. Thompson in 
manner and form aforesaid, were by him so issued for the 
purpose of aiding in the construction of said railroad be- 
tween the points aforesaid, with a view to the advancement of 
the interest and prosperity of the said City of Palmyra, and 
for that consideration. But respondents state that said rail- 
road company have failed and refused to locate and con 
struct said railroad according to said proposition, but have 
located its terminus or junction with the Hannibal and St. 
Joseph railroad, at a great distance west of said city, and 
are now building the same to the prejudice of business and 
value of property, within the limits of said city; whereby 
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said railroad company obtained said bonds without any con- 
sideration, and therefore said bonds are void. 

“©5. Respondents further state, that the said bonds and 
coupons were obtained by fraud and misrepresentation, in 
this, that the said company promised and agreed that they 
would locate and construct said railroad from a point oppo- 
site the city of Quincy, on the west bank of the Mississippi 
river, in the State of Missouri, to a point within the then city 
of Palmyra, where it was to connect with the Hannibal and 
St. Joseph railroad, which they have failed and refused to 
do; wherefore said bonds were without consideration and 
void. 

‘¢6, Said respondents, further answering, deny that the 
said plaintiffs are the owners of said bonds and coupons. 
And said respondents having now answered, pray to be dis- 
missed, &c.—Joseph W. Pryor et al., by their attorneys, Da- 
vies & Anderson.” 

The plaintiffs traversed the first, second, fifth and sixth 
points of the return, and demurred to the third and fourth. 
The respondents took issue upon the traverses. 

The court sustained the demurrer to the third and fourth 
points, and tried the cause upon the issues made, and award- 
ed a peremptory mandamus against the respondents below, 
from which they appealed to this court. 

In the consideration of this case, we cannot disregard the 
fact that the bonds were created for the express purpose of 
being sold for money to be applied to the purposes of the 
railroad company. 

The City of Palmyra is a subscriber of stock in an incor- 
porated company, and in licu of paying for that stock in 
money, pays its bonds with the obvious intention that the 
bonds so received by the railroad company shall be nego- 
tiated. Without therefore undertaking to define the exact 
character and incidents of the negotiability which such 
bonds may have, it is certainly just and proper,in the consider- 
ation of the questions which affect their validity, to treat the 
holders of them with great liberality, and enforce the law 
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against the corporation issuing them with strictness. At the 
same time we bear in mind that the corporation of the City 
of Palmyra is a mere creature of the law, capable of acting 
only in the mode prescribed by the law. 

In this case, if the bonds have been issued by the City of 
Palmyra in apparent compliance with the law, and them- 
selves give no evidence of a want of performance of the pre- 
requisites to their issuance, and no actual notice of any such 
defect is traced to the bondholders, we will not hold the 
bondholders to be affected by a failure of the officers of the 
City of Palmyra to perform all that was by the law required 
of them, in anticipation of and preparation for the issuing of 
these bonds. Being issued in apparent conformity to the 
law, the public (any of whom might acquire the bonds) is 
entitled to view them as issued in actual conformity to the 
law, and to suppose that all the acts required of the people 
and officers of the City of Palmyra, in reference to the bonds, 
have been duly performed. 

To apply these principles to the present case, we hold the 
bondholders to a knowledge of all that is contained in the 
act of the General Assembly to incorporate the City of Pal- 
myra, and the amendatory acts above quoted; but (in the 
absence of actual notice) do not hold them bound to inquire 
whether an election had been held as to the making of a 
subscription of stock in the Quincy and Palmyra Railroad 
Company, or as to the regularity of such an election, or the 
qualifications of the voters thereat, or whether the City of 
Palmyra had actually subscribed stock in the Quincy and 
Palmyra Railroad Company, or whether such subscription 
was made by the proper officer or officers of the City of Pal- 
myra. The issuing of the bonds authorizes the receiver or 
purchaser thereof to suppose that all those things, if required 
by law, have been done in the time, form and substance re- 
quired by law. 

The act above- quoted requires that the bonds shall be 
“under the common seal, payable twenty years after date, 
either with or without their bearing interest, not exceeding 
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eight per cent. per annum, payable semi-annually, with in- 
terest coupons annexed.” 

We inquire whether the bonds shown in this case fulfil 
these requisites. We perceive that they are under the com- 
mon seal, are payable twenty years after date, and bear 
interest at the rate of eight per cent. per annum, payable 
semi-annually, for which interest coupons were annexed. 
We perceive, also, from a statement in the bond itself, that 
it was issued under an ordinance of the City of Palmyra 
providing for the subscription to the capital stock of the 
Quincy and Palmyra Railroad Company, passed on the 18th 
day of July, 1857, a copy of which ordinance is also endorsed 
upon the bond. We perceive, also, that the date of the bond 
is the first day of July, 1857. It thus appears on the face 
of the bond that it was dated at a time anterior to the ordi- 
nance under which it was issued. This is the most plausible 
objection to the bond, but it is only plausible. The bond 
complies literally with the law in being payable twenty years 
after date, and bearing eight per cent. interest. The objec- 
tion must then be, that notwithstanding the literal compliance 
with the law, this is a substantial departure from the mani- 
fest intention. It does not appear to be so. Before the first 
of July, the subscription to the capital stock of the railroad 
company, and the issue of bonds to pay for it, had been au- 
thorized by the act of the General Assembly and a vote of 
the people of Palmyra, and it may well be presumed that 
the City of Palmyra was compensated for antedating the 
bonds a few days. Such presumption is not violent, for the 
General Assembly itself contemplated that bonds might be 
negotiated at a different rate from that expressed upon them, 
that is, might be sold for less or more than their par value ; 
for it authorizes the issue of bonds which should bear no in- 
terest, which of course would have to be sold at less than 
their par value. It would be no substantial objection to 
these bonds that they had been sold for ninety cents on the 
dollar of the sums expressed in them, and the adding of a 
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few days, during which they should bear interest, is an ob- 
jection of the same character. 

Upon consideration of the whole case, and avowing a dis- 
position to give no aid to persons seeking to avoid their 
obligations upon technical and unmeritorious grounds, we 
think that the judgment below was for the right party. 

Judgment affirmed. Judge Bay concurs. Judge Dryden 
did not sit in this cause, having been of counsel in the court 
below. 


—_1s9e;——— 


SAMUEL Hate et al., Respondents, v. Joun W. SKINNER et al., 
Appellants. 


Practice—Trial.—The granting permission to a plaintiff to reply to a counter- 
claim at the trial is a matter within the discretion of the court below, and 
the Supreme Court will not interfere with this discretion unless the defend- 
ant has sustained substantial wrong thereby. 


Appeal from St. Louis Court of Common Pleas. 


Suit on note made by Skinner, endorsed by Cole, for one 
thousand twenty-six dollars and thirty cents; protested and 
notice given to endorser. 

Answer admitted the note and denied delivery ; avers that 
note was without consideration and obtained by fraudulent 
representations of plaintiffs’ attorney ; that if said defendant 
would give a good note, with security, that plaintiffs would 
assign a judgment they held against one Stevenson for eight 
hundred and ninety-two dollars and ten cents, of date of 
November 26, 1856; that Skinner procured the note in suit, 
and that plaintiffs’ attorney fraudulently represented that if 
defendant would deliver the note, the plaintiffs would imme- 
diately assign the judgment; that defendant delivered the 
note, but plaintiffs refused to assign the judgment ; therefore 
defendant prays that said note be returned to defendants. 
Defendants set up the same transaction by way of counter- 
claim, alleging that plaintiffs’ attorney, on November 15, 1858, 
made a written agreement to assign said judgment to said 
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Skinner, in consideration of which the note sued on was 
given, and praying that defendants be compelled to perform 
the agreement, and be enjoined until performance, and pray- 
ing one hundred dollars damages for breach of agreement. 

The case was tried by the court without a jury. At the 
time of the trial, the defendant offered testimony tending to 
prove the issues on his part, and the court gave the instruc- 
tion to the effect that the facts of the answer, if proved, &c., 
showed a good defence. The case was submitted to the court, 
and next morning the court permitted the plaintiffs to reply 
to the counter-claim by denying all its allegations ; and there- 
upon the court found the issues for the plaintiffs, and gave 
judgment, 


Whittelsey and Hart, for respondents. 


I. The court committed no error in allowing the plaintiffs 
to file a reply after the submission of the cause to the court. 
The defendants had not asked a default. The defence set up 
was not a counter-claim, but a plea of failure of considera- 
tion in the note sued upon, and to this no replication was 
required. (Carpenter v. Meyers, 52 Mo. 213.) 

II. The objection is really to the finding of the court below 
upon the issues. The instruction asked by plaintiffs was 
given, but the evidence did not sustain the defence set up. 
This court does not review cases upon the evidence. The 
judgment should be affirmed, with damages. 


J. W. Skinner, for appellants. 


Bates, Judge, delivered the opinion of the court. 


This was a suit upon a promissory note. The defendants 
set up a counter-claim. At the trial, the defendants asked 
an instruction that the allegations of the counter-claim were 
admitted by the plaintiff because he had filed no reply to it. 
The court then gave the plaintiffs leave to file a reply, which 
was done, and judgment was given for the plaintiffs. 

_ We cannot perceive from the record that any error was 
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comiitted by the court below in permitting the plaintiffs to 
file their reply to the counter-claim. The granting of such 
permission is a matter so much within the discretion of the 
court below, that this court will not interfere with the exer- 
cise of that discretion unless it appears that the appellant 
has sustained substantial wrong thereby, which does not ap- 
pear in this case. 
Judgment affirmed. Judges Bay and Dryden concur. 


——_ +3 6o1-——_ 


SyLvester V. Papin, Respondent, v. ADALINE H. Buckinc- 
HAM et al., Appellants. 


Justices’ Courts—Appeals.—A motion to dismiss an appeal because the penalty 
in the bond was too small, is not the same thing as a motion for an additional 
recognizance. (R. C. 1855, p. 800, § 28.) 

Practice—Continuance.—After the continuance of the cause for the term, the 
parties are still presumed to continue in court for action upon collateral mat- 
ters and motions. 

Practice.—Such proceedings as tend to deprive parties of full and fair trials of 
their causes should not be favored ; but the courts should promote all fair 
means of trying causes on their merits. 


Appeal from St. Louis Land Court. 
Krum & Harding, and Doan § Eaton, for respondents. 
C. D. Colman, for appellants. 


Bates, Judge, delivered the opinion of the court. 


This was an action of unlawful detainer. After judgment 
by the justice against all of the defendants, some of them 
appealed to the Land Court, and in that court the plaintiff 
moved to dismiss the appeal for various reasons. This mo- 
tion, being acted on upon the day on which the cause was 
set for trial, was overruled, the cause continued and process 
ordered to bring in the defendants who had not joined in the 
appeal. On the same day, the plaintiff filed a motion for a 
rehearing of his motion to dismiss the appeal, and also to dis- 
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miss the appeal for additional reasons, one of which was that 
the recognizance or bond was insufficient in penalty and in 
the security given. This motion was entered upon the law 
docket. A rule of that court ordered that “the clerk shall 
keep a law docket in which shall be entered all causes in 
which there may be a demurrer to pleadings or evidence, 
special verdict, case agreed, point reserved, motion or other 
matter of law, in the order in which they may arise.” 

Another rule ordered that “the matters on the law docket 
shall be heard and determined in the order in which they 
stand arranged ; and if either party fail to appear, he will be 
deemed to have submitted the matter to the court without 
argument; and no postponement or continuance of any ar- 
gument will, in any case, be allowed without good cause 
shown to the court.” 

Upon the hearing of this motion, the court ordered that 
the defendants, on or before the first day of the next term, file 
a bond with sufficient surety in the sum of two thousand 
dollars. 

On the third day of the next term, the defendants having 
failed to file the bond, their appeal was dismissed. 

Several days afterward, the defendants filed a motion to set 
aside the order dismissing the appeal. This motion was over- 
ruled, and the case is brought here by appeal. 

In support of this last motion, the defendants filed an af- 
fidavit of their attorney stating that he had no notice of the 
motion for rehearing the motion to dismiss the appeal other 
than that given by its being placed upon the law docket, and 
that neither he nor the defendants had, in fact, any knowl- 
edge of the order requiring them to give an additional bond. 

The Land Court had authority to order a new recognizance 
to be filed within such time as would not delay the trial. (R. 
C., p. 800, § 28.) 

It is contended by the appellants, that after the cause had 
been continued for the term no further action could be had 
in it, at least without actual reasonable notice to the other 


party. 
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It is not understood that this is the rule. Whilst it would 
be improper to set aside a continuance and proceed to the 
trial of a cause without notice actually given, yet for the con- 
sideration of, and action upon, collateral matters, the parties 
are presumed to continue in court, and much discretion is 
left to the court as to such matters. The entry of motions 
upon a law docket, required by the rules of the Land Court, 
appears, too, to be a convenient mode of giving notice to 
parties or their attorneys of motions which otherwise, in a 
court doing much business, might escape their attention. 

There are in this case, however, several circumstances 
which conduce to show that the Land Court erred in the dis- 
position of the cause. They are, that there was no motion 
for an additional recognizance, and the appellants, if charged 
with notice of the motion to dismiss the appeal, might well 
have been presumed willing to submit that motion without 
argument to the court which had just overruled a similar 
motion; that, in fact, the appellants had no knowledge of the 
order requiring a new bond, and that the trial would not 
have been materially delayed by permitting them to give the 
bond at the time of their motion to set aside the order dis- 
missing the appeal. 

Whilst we are very unwilling to interfere with the discre- 
tion vested in other courts, we must do so when it appears to 
us that it has been used unwisely to the great prejudice of a 
party. Such proceedings as tend to deprive parties of full 
and fair trials of their causes should not be favored, and, on 
the contrary, the courts should promote all fair means of 
trying causes on their merits and ending litigation. In this 
case, we think the court below should, under the circumstan- 
ces, have set aside the order dismissing the appeal, and per- 
mitted the appellants to file a new recognizance if it was 
requisite. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 
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Tue Strate oF Missourt, Respondent, v. Francis WHITTA- 
KER, Appellant. 


Merchant.—A merchant, under the statute, is a person who deals in the selling 
of goods, wares and merchandise, at any store, stand, or place occupied for 
that purpose. It is immaterial if the defendant, by his labor, changed the 
form of the goods sold; if he deal in the selling of the goods at a store, he 
is a merchant for the purposes of the act, and must procure a license for 
that purpose. (Acts, 1859, p. 53.) 


Appeal from St. Louis Criminal Court. 


S.. Voullaire, for respondent. 


1. Has a manufacturer the right to deal in the selling of 
goods of his own manufacture, at a store, stand or place oc- 
cupied for that purpose, without having a license ? 

2. Has a manufacturer the right to deal in the selling of 
goods of his own manufacture, at a store, stand or place oc- 
cupied for that purpose, without having a license, said store, 
stand or place being also the place where said goods are 
manufactured ? 

Which two propositions are resolved into one, viz: Is he a 
merchant as designated by the law of the State? (Laws 
of 1859, p. 53.) 

Section 1st of the law of 1859 says: “Every person, or co- 
partnership of persons, who shall deal in the selling of goods, 
wares and merchandise, at any store, stand or place occupied 
for that purpose, is declared to be a merchant.’’ From this 
it will be noticed that the statute has given a specific and 
different definition to the term “merchant” than is generally 
understood by the name; for a merchant is defined in the 
books to be ‘one whose business is to buy and sell merchan- 
dise,” and it applies to all persons who habitually trade in 
merchandise. (2 Bouv. Law Dic. 132, “Merchant”; 2 Salk. 
445.) 

Under our statute, if a person, Ist, deals in the selling of 
goods, and, 2d, occupies a place for that purpose, he is a 
merchant, no matter where the goods are from—whether 
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they belong to him, are his own manufacture or making, or 
bought by him for the purpose of sale. And, very wisely, 
our statute makes no difference between him who manufac- 
tures his own goods and sells them at a place occupied for 
that purpose, and him who simply buys goods from manu- 
factories of others and sells them; because the manufacturer 
is not taxed upon the raw material, or upon his privilege to 
manufacture, but simply pays a tax upon his establishment 
as upon any real estate. (2 R.C. 1855, p. 1322-3.) Now, 
if a person deals in the selling of goods, &., at any place, 
whether it be the place where said goods are manufactured, 
or the place for which they are brought for sale, he thereby 
occupies that place for the purpose of selling them; all of 
which can be done under one roof. (State v. North & Scott, 
27 Mo. 464.) 


Knox §; Smith, for appellant. 
Bates, Judge, delivered the opinion of the court. 


At the July term, 1860, of the St. Louis Criminal Court, 
the defendant was indicted for dealing as a merchant in the 
selling of goods, by selling one thousand hams, which were 
not unmanufactured articles, the growth or produce of this 
or any other State, at a place occupied by the defendant for 
that purpose, without having a license therefor. At the trial, 
it appeared that defendant was a pork-packer ; that he pur- 
chased hogs and cut them up and cured hams, some of which 
he habitually sold at his place of business in St. Louis, and 
others he shipped to other markets for sale. 

The defendant asked the following instruction, which was 
refused by the court: 

“Tf it is shown by the evidence that the defendant was, at 
the time alleged in the indictment, a pork-packer, and that 
in carrying on his business he purchased hogs, alive or 
slaughtered, or both, and also purchased hams in an uncured 
or unmanufactured state, and cut up said hogs so purchased 
and cured hams therefrom, and cured the hams purchased in 
an uncured state, and, in his usual business as pork-packer 
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and curer of hams, incidentally sold hams thus cured or 
manufactured at a store, stand or place occupied for the pur- 
pose of pork-packing, without having obtained a merchant’s 
license, then said act of selling such manufactured articles is 
not unlawful, and the defendant cannot on that account be 
convicted of the charge contained in the indictment.” 

The essence of the offence charged is the dealing as a mer- 
chant without a license. The single act of selling one or 
more articles would not constitute the offence. (State v. 
Cox, 32 Mo. 566.) In this case it appears that selling hams 
was a part of the regular business of defendant. 

The statute defines a merchant to be a person who deals 
in the selling of goods, wares, and merchandise, at any store, 
stand or place occupied for that purpose. We cannot go 
beyond the statute to find any other definition of a mer- 
chant. 

It is immaterial that the defendant, by his labor, changed 
the form of the goods sold. If he dealt in selling them at a 
store, stand or place occupied for that purpose, he is a mer- 
chant (for the purpose of this act); and it is also immate- 
rial that the store, stand or place may have been also occu- 
pied for some other purpose. 

Judgment affirmed. Judges Bay and Dryden concur. 


——_+2e00;——_ 


JAMES CAMPBELL ef al., Respondents, v. THomas M. Wour 
et al., Appellants. 


Practice—Filing Instruments.—The statute (R. C. 1855, p. 1241, § 60) only re- 
quires instruments executed by the opposite party to be filed. 

Practice—Variance.—The writing the initials of the middle name “Mc” in- 
stead of ‘“M.” is no variance. 

Practice—Amendments.—The transcript of a judgment entered nunc pro tune, 
referred to the judgment as entered Feb. 15, when the true date was Feb. 
17; held to be a clerical error, which will be disregarded. 

Practice—Amendment.—The statute (R. C. 1855, p. 1255, § 14) permits amend- 
ments by the striking out of a word, 
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Appeal from St. Louis Circuit Court. 
W. Currier, for respondents. 
M. L. Gray, for appellants. 


Bates, Judge, delivered the opinion of the court. 


This was a suit upon a judgment in a court of Pennsylva- 
nia. <A transcript of the record of the case in the Pennsyl- 
vania court was offered in evidence by the plaintiffs. The de- 
fendants objected to its admission in evidence. Their objec- 
tions were overruled and judgment given against them. 
The principal questions in the case are upon those objec- 
tions. They were, first, that the transcript had not been 
filed in the case. The statute (p. 1241, § 60) only requires 
instruments executed by the other party, or some person 
whom he represents, to be filed. Second, because it 
was not properly authenticated. No objection is made 
in this court to the authentication, and we suppose that ob- 
jection to be abandoned. And third, because it varied from 
the record described in the petition. 

The supposed variances are represented, as follows: First 
—One of the plaintiffs is described in the petition as J. Me- 
Junkin, while the transcript gives his name as J. M. Junkin. 
The writing of “Mc” for “M.” in the party’s middle name, 
is only giving his name a little more fully ; it is no variance. 
Second—The petition describes the judgment as against 
Thomas M. Wolfand Cephas Wolf, whilst the record is of a suit 
against Jeremiah Wolf as well as Thomas and Cephas. This 
is true of the suit, but the judgment (as corrected by a sub- 
sequent entry nunc pro tunc) was against the two only. 
Third—An error having been committed in the entry of the 
original judgment, which was on the 17th of February, a 
subsequent entry, correcting the error, referred to the judg- 
ment as of the 15th of February. And it was objected that 
the entry of the 17th of February was not corrected by that 
entry. This mistake in the date of the judgment was obvi- 
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ously a mere clerical error, which will be disregarded. 
There appears to be no material variance. The court per- 
mitted the plaintiffs to amend their petition by striking outa 
word. This is permitted by the statute, (p. 1255, § 14.) 
Judgment affirmed. Judges Bay and Dryden concur. 


GEORGE PHEGLEY ef al., Respondents, v. SteamBoat DAVID 
Tatum, Appellant. 


Appeal from St. Louis Court of Common Pleas. 
J. K. Knight, for respondents. 
Sharp and Hayden, for appellant. 


JoHN WILLIAMS, Respondent, v. Steamboat Davin Tatum, 
Appellant. 


Boats and Vessels—Admtralty.—A sale of a vessel by order of a court of admi- 
ralty is conclusive upon all persons, and divests all liens; but a sale of a 
steamboat under the statutes of the different States, allowing of the suing 
of the boat by name, divests only the liens created by the laws of that State. 
A sale of a steamboat by order of the courts of Illinois will not prevent a 
citizen of Missouri from enforcing against the boat in the hands of the pur- 
chaser the liens created by the laws of this State. (Steamboat Sea Bird v. 
Beehler, 12 Mo. 570. Affirmed.) 

Jurisdiction —The Federal courts have exclusive jurisdiction in all admiralty 
and maritime matters. 


Appeal from St. Louis Circuit Court. 
Sharp and Hayden, for appellant. 


It is not contended that the records of the justice’s court 
were “records or judicial proceedings,” under the act of 
Congress of 26th May, 1790, though some courts have held 
this doctrine, (3 Mon. Ky. 62; 5 Day, 863,) but that they 
were competent evidence in connection with the testimony 
of the witness Saxton as sworn office copies. 

All the authorities agree that no informalities, mistakes 
30—VOL. XXXIII 
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or errors can render void the judgment of a court having 
jurisdiction, where that judgment is collaterally put in evi- 
dence. And the effect is the same, provided the court had 
jurisdiction, whether it were a court of general or limited 
powers, of record or not of record. 

Two elements are essential to give jurisdiction. That 
both of these elements existed in the present case, appeared 
from the evidence offered by defendant. 

That the justice had jurisdiction of the cause of action, 
appears from the statutes of Illinois. 

That the justice had jurisdiction of the person of the de- 
fendant, appears from the seizure of the defendant by the 
constable, as shown by his return and by the subsequent 
proceedings. The actions were in substance actions in rem ; 
being such, the res (not any person whatever) was the de- 
fendant. If the res was seized in the suit, the court had 
complete jurisdiction of the defendant. 

In considering the effect of the sale, it should be kept in 
mind that McAllister, who now defends, has, as against the 
plaintiff, all the priorities. The demand in the first judg- 
ment under which he purchased was, Ist, prior in its prose- 
cution, for the suits were commenced before the plaintiffs’ ; 
2d, prior in respect to its class of lien, for it was a mariner’s 
demand, while the plaintiffs’ was a material man’s, and, 8d, 
the demand of the plaintiff in the judgment arose before that 
of the present plaintiff. 

Two other material facts should also be borne in mind on 
this point. 

I. That the demand of the plaintiff in this suit fully ac- 
crued before the suits in Illinois were commenced. 

II. That the laws of Illinois (as mentioned above) allow 
foreign creditors (i. e. those whose demands originate out 
of that State, or while the boat is not navigating the waters 
of that State) to sue under its “boat law,” as if they were 
domestic creditors. 

These facts render clearer and more imperative the appli- 
cation to the present suit of the doctrine laid down in the 























MARCH TERM, 1868. 463 


George Phegley et al. v. Steamboat David Tatum. 











cases cited below, that a judicial sale under the “ boat act”’ 
of Illinois divests such a lien as that of the plaintiff, and 
gives the purchaser a clear title. (Finney v. Steamboat Fay- 
ette, 10 Mo. 612; Steamboat Raritan v. J. G. Smith, 10 Mo. 
527; Ritter v. Steamboat Jamestown, 23 Mo. 352.) 

The same doctrine has expressly been held to be the law 
in the courts of the United States; indeed, they have gone 
further than this, as appears from a decision made by Mr. 
Justice Nelson of the Supreme Court of the United States, 
while sitting on his circuit. (2 Blatch. C. C. 427.) 


Rankin with Gray, for respondents. 


If all the proceedings in the suits mentioned in the tran- 
scripts were formal and entirely regular, yet the sale of the 
vessel under the laws of Illinois, under which said proceed- 
ings were had, did not divest the lien of the plaintiffs’ 
demand. The Illinois statutes afford the remedy by attach- 
ment only to those having demands against a vessel which 
are liens thereon, and a sale thereunder divests only the 
title of the owner and certain liens conferred by the statute 
of Illinois. (1 Pur. St. 107.) 

It is contended here that the sale under the statutes of 
Illinois divested the plaintiffs’ lien conferred by the laws of 
Missouri. If this be true, then the effect of such sale has 
all the force and effect of an admiralty proceeding under the 
maritime law, where all parties interested are regarded as 
parties, and all parties interested are allowed to intervene 
for their respective interests. This proposition cannot be 
maintained. (Germain v. Steam-tug Indiana, 11 Ill. 536.) 
In the last case cited, the Supreme Court of Illinois construe 
their statutes relating to steamboats; they also, in this case, 
refer to the case of Smith v. Steamboat Raritan, (10 Mo. 
527,) and deny the doctrine as applicable to a sale under 
the Illinois statutes. 

In the cases of Smith v. the Raritan, and Finney and others 
v. the Steamboat Fayette, the court determines that a judi- 
cial sale will divest liens, &c; but the court nowhere in 
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those cases defines what is meant by a judicial sale, or what 
kind of judicial sale would divest all liens, &c. However, 
the Supreme Court, in the case of the steamboat Sea Bird v. 
Beehler, (12 Mo. 570,) reverse those cases, and agree with 
the decision of the Supreme Court of Illinois in the case 
previously cited. (Germain v. Steam-tug Indiana, 11 Il. 
536; Clarion v. Moran, 18 Ill. 501.) 

Hence the respondents’ lien could not be divested by a sale 
under such proceedings. In the language of the Supreme 
Court of Illinois, in the cases cited of Germain v. Steam-tug 
Indiana, “it is contrary to all notions of justice and equity to 
divest a man of his rights by a proceeding to which he is not 
a party, and in which he cannot appear and defend them.” 


‘ 


Bates, Judge, delivered the opinion of the court. 


These cases were argued and submitted to the court to- 
gether. They were suits to enforce liens under the act con- 
cerning boats and vessels. The only questions for conside- 
ration arise upon the defence made, which was similar in each 
case. 

Roger C. McAllister, the owner of the boat, set up as a 
defence that he had bought the boat at a time which was 
after the liens in these cases had accrued, and before the 
boat was seized in these cases; that his purchase was made 
at a constable’s sale, in the State of Illinois, authorized by 
by a proceeding against the boat under the boat law of that 
State, and that the liens in this State were thereby discharged. 

The court below did not sustain the defence, but gave 
judgment against the boat. 

Several questions were presented and argued in this court 
as to the regularity of the proceedings under which the boat 
was sold in Illinois; but in the view which we take of the 
case, it is not necessary to pass upon these questions. This 
case was argued, upon the part of the appellant, upon the 
assumption that the liens created by the statute of this State 
were “maritime liens.”” We do not understand them to be 
such in the strict meaning of that term. The statute of 
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Missouri has no extraterritorial operation. It was designed 
to afford a speedy and convenient remedy to our citizens, 
and to such others only as are engaged in trade within our 
jurisdiction at the time of their contract. It does not con- 
flict with the general maritime law, nor is it in aid of that 
law, but is a separate, distinct and peculiar provision for 
local objects. 

This court has on many occasions considered questions 
arising under the boat law of the State, which has been ma- 
terially altered at different times. 

Much reliance was placed by the appellant upon the case 
of Finney, Lee & Co. v. Steamboat Fayette, 10 Mo. 612, 
which was a case very similar in its facts to the present case, 
and the court there stated that this case is similar in princi- 
ple to that of the Steamboat Raritan v. Smith, decided at the 
present term of this court. It was there determined that 
“the rules of the maritime laws were, in proceedings against 
steamboats, to govern, when there was a failure of statutory 
regulations. Maritime liens, in respect to the mode in which 
they may be discharged, vary from other liens. A judicial 
sale will divest them in whatever jurisdiction it may be 
decreed.” 

It will be observed that this decision is based entirely upon 
the determination attained in the case of the Steamboat 
Raritan v. Smith, and upon examining that case we find 
that the court placed its decision upon the necessity of sup- 
plying the defects in the then existing law, and a supposition 
that the General Assembly, in borrowing a remedy from the 
maritime law, would expect the courts to look to that law 
for principles of decision in questions not provided for by 
the statute. The opinion then goes on to state that maritime 
liens could not be divested by a private sale, but that “if a 
judicial sale was ordered and made, the purchaser under that 
sale took the vessel, freed from all liens.”” This is true of a 
judicial sale ordered by competent authority, that is, by a 
court having maritime jurisdiction, and in respect to mari- 
time liens; and it was in reference to such authority and 
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such liens that the language quoted was used, and the court 
having, because of the defects in the law, to resort to the 
maritime law for principles of decision, adopted that princi- 
ple, as applicable to cases arising under the “ boat laws” of 
Illinois and Missouri; but as the defects which made such 
resort necessary have been cured by subsequent legislation, 
the principle is no longer applicable, and accordingly we find 
that in the subsequent case of the Steamboat Sea Bird v. Beeh- 
ler, 12 Mo. 570, Judgé Napton, in delivering the opinion of the 
court, says that “the opinion of this court in the two cases 
of the Steamboat Raritan v. Smith, and Finney, Lee & Co. 
vy. Steamboat Fayette, was based upon principles of public 
policy, and supported by legal analogies. In the latter case, 
the sale was made in Illinois, under a law somewhat similar 
to our statute.” 

In that case the court held that a sale of the boat under a 
judgment in a suit by attachment, in Louisiana, against the 
owners, “ with privilege on the property attached,” did not 
divest liens under the Missouri act, and the court goes on to 
say, “the doctrines of the maritime law, in relation to judi- 
cial sales of libelled vessels, are an exception to general 
principles. The exception is founded not only on principles 
of public policy, but is entirely consistent with the most 
rigid justice. Such sales are not made for the benefit of 
any particular creditor, but for the benefit of all persons 
interested. Provision is made for the distribution of the 
proceeds, pro rata, among all who will come forward and 
establish their claims within a specified time. The proceed- 
ing is entirely in rem, and all the world are bound by it. 
But what analogy is there between such a sale as this and 
an ordinary sale under an ordinary execution? Such execu- 
tions are solely for the benefit of the party plaintiff, and can 
only operate upon the title of the party defendant. <A sale 
under these merely conveys the title of the defendant in the 
execution. The liens of strangers are not divested. If it 
were so, their rights must be divested by a proceeding to 
which they are not parties, of which they have no notice, 
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and in the benefit of which they could not participate if 
they did have notice. 

‘We do not understand, therefore, that the prior decis- 
ions of this court are designed to embrace all judicial sales, 
but only such as are made here or elsewhere, under proceed- 
ings analogous to those of courts of admiralty, in which any 
number of claimants may unite in libelling a vessel, and in 
the benefits of which not only these claimants, but all others 
who choose, may participate.” 

So much of this opinion has been quoted to show how the 
court regards its previous decisions. 

This court has also, in repeated cases, decided that the 
Missouri boat law has no extraterritorial operation, and that 
its benefits are confined to persons in Missouri, or making 
contracts in Missouri. Now, also, the statute declares the 
effect of a sale under the Missouri law to be to divest only 
the liens under that law. It has no effect to divest a lien in 
Illinois, if such there be. It lacks, therefore, essential in- 
gredients of analogy to a sale under proceedings in a court 
of admiralty. 

The Missouri law thus no longer creating liens analogous 
to maritime liens, public policy no longer requires the Mis- 
souri courts to give judicial sales made under the authority 
of other State courts enforcing liens under laws similar to 
those of Missouri, the effect of judicial sales ordered by 
courts of admiralty for the enforcement of maritime liens. 

TInter-state comity does not require Illinois to enforce the 
Missouri lien law, nor Missouri to enforce the Illinois laws. 
McAllister is recognized as the purchaser of the boat under 
the Illinois laws ; but he acquires no greater right, so far 
as Missouri lienholders are concerned, than if he had bought 
the boat at private sale, or at an ordinary judicial sale under 
an ordinary execution. His purchase does not divest the 
liens which can be enforced by the Missouri courts, when 
the boat returns within their jurisdiction. 

The Federal courts have exclusive jurisdiction in admi- 
ralty and maritime matters. The sale, therefore, under the 
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authority of a court of the State of Illinois, whatever may 
be its declared jurisdiction, cannot be a sale under proceed- 
ings in admiralty, and the laws of Missouri and public policy 
do not now require that we should give it the effect of such a 
sale. 

As McAllister’s purchase could not divest the Missouri 
liens, it is not necessary to examine the other questions pre- 
sented in the record. 

Judgment affirmed. Judges Bay and Dryden concur. 


Rosert M. Henine et al., Defendants in Error, v. JOSEPH 
PowELt et al., Plaintiffs in Error. 


Sale—Delivery.—A sale of goods is not complete to vest in the vendee an im- 
mediate right to the property so long as anything remains to be done by 
the vendor. Where it was agreed that the goods should be delivered upon 
such boats as the purchaser might name, and the seller did so deliver the 
goods and notified the purchaser thereof, the delivery was complete, the 
title passed to the purchaser, and he became liable for the price. 


Error to St. Louis Court of Common Pleas. 


Sharp and Drake, for plaintiffs in error. 


It is proven and admitted on all sides in this case that a con- 
tract was made for the sale and delivery of a certain desig- 
nated lot of flour, supposed at the time to contain 1900 bar- 
rels; but after the whole lot was sold, be it more or less, it was 
ascertained that there were 1936 barrels. It will not be 
controverted that the vendor was bound to deliver the whole 
of the lot of flour sold before the vendee was liable to pay 
the price or any part of it. 

Nor is it presumed that there will be any difference of 
opinion as to what is necessary to constitute a delivery. It is 
plainly stated that the vendor must part with the possession 
and control of the property and put in the possession of the 
vendee, giving him the exclusive right and power to control 
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and manage it. This, and nothing short of this, will consti- 
tute a delivery. 

In this case the vendor has the flour in possession ; he sells 
it; he is to place it on board certain boats, not the boats of 
the vendee but of a third person, and to deliver the vendee 
dray tickets, which and which alone enable the vendee to 
control it; for until this was done the flour remained in the 
possession and under the control of the vendor. 

Now we contend that if this delivery of the dray tickets was 
a part of the vendor’s contract, he could not maintain at- 
tachment until he had complied with it. 


Strong and Pearce, for defendants in error. 

The principle laid down by the court in the instructions 
was that if the flour was delivered on board the boats and 
defendants notified of that fact and payment demanded, these 
facts constituted a delivery; and if payment was refused, the 
right to the remedy by attachment was complete. 

A delivery of personal property is complete when the 
seller has parted with the possession, and put it in the power 
of the buyer to take control of the property. (Long on Sales, 
Rand’s Ed. 259, 276; Story on Sales, 306 ; id. on Sales, 296, 
298, 299, 802; Glasgow v. Nicholson, 25 Mo. 209; Fry v. 
Lucas, 29 Penn. Stat. 856.) 

No particular form or ceremony is required, no set of 
words, no special acts. By the terms of the sale in the case 
at bar, the flour was to be put on canal boats. This was done, 
and 1619 barrels of it were actually received, bills of lading 
taken for it, and bills of exchange drawn upon it by defend- 
ants. The delivery of that quantity was certainly complete 
beyond all dispute. 

But defendants urged that the 315 barrels were not de- 
livered because no dray tickets had been delivered to them. 
The delivery of dray tickets was no part of the contract, 
although Powell in the first part of his testimony says they 
were to be delivered. On cross-examination he admits that 
nothing was said about dray tickets, but it was so common a 
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mode of doing business that he took it for granted they were 
to be delivered. 

Although they might have refused to receive a part of the 
flour until the whole was delivered, it would be the grossest 
injustice to permit them to accept and appropriate 1619 
barrels of the flour, and then contend that plaintiffs had no 
right to recover in attachment for this quantity because 315 
barrels had not been delivered. 


Bay, Judge, delivered the opinion of the court. 


This was asuit by attachment to recover $8,167.30, the 
value of 1934 barrels of flour, alleged to have been sold and 
delivered by plaintiffs to defendants in October, 1858, and 
which defendants agreed to pay for on delivery. 

The affidavit, on which the attachment issued, stated that 
the defendants had failed to pay the price or value of the 
flour in the petition mentioned and delivered to defendants, 
which by contract said defendants were bound to pay upon 
the delivery thereof. 

The defendants pleaded in abatement, that the plaintiffs 
never delivered to them the flour mentioned and described 
in the petition and affidavit, and that it was not true that 
they had failed to pay the price or value of said flour deliv- 
ered to them, which by contract they were bound to pay on 
delivery. Upon the trial of the plea in abatement, the jury 
found for the plaintiffs. Subsequently, for the want of a 
plea to the merits, judgment by default was entered, and 
damages assessed at $8,494. In due time defendants filed 
their motion for a new trial upon the plea in abatement, 
which being overruled they sued out a writ of error. All 
the questions arising upon the record, grow out of the trial 
on the plea in abatement. The proof in the case shows that 
it was a cash sale, and that the sale took place on the 23d of 
October, 1858, at which time the flour was on the levee at 
St. Louis. The agreement of the parties was that the flour 
should be delivered on board of such boats as the defendants 
might designate. The defendants designated the canal boats 
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“B, S. Shephard” and “Progress,”’ on which plaintiffs deliv- 
ered 1934 barrels, and informed defendants of the fact, and 
then demanded payment, or what was equivalent thereto, 
which was refused. The defendants suspended payment and 
went to protest on the 28th of October, the day before the 
attachment was sued out. Dray tickets were delivered to 
defendants by plaintiffs on different days, for 1619 barrels, 
and defendants obtained bills of lading for the same, it being 
in proof that it is not usual to issue bills of lading except to 
the person who produces the dray tickets, unless a written 
guarantee against the same is furnished. The flour was 
purchased for shipment to New York, and defendants drew 
upon it on their consignees in New York, and negotiated the 
drafts for upwards of $6,000, supposing at the time that all 
the flour was shipped. 

It was also in proof that the uniform custom in St. Louis 
is to deliver in such cases the dray tickets to the vendee, in 
order that he may have the evidence of his right to control 
the property, and to further enable him to obtain the neces- 
sary bills of lading. It was further proved that the ship- 
ping clerk of plaintiffs retained, by direction of plaintiffs, dray 
tickets for about 315 barrels, and refused to deliver them to 
the defendants. Defendants had been in the habit for years 
of purchasing flour from plaintiffs for shipment to New York, 
and the dray tickets were always sent to them, though noth- 
ing was said about dray tickets in regard to this purchase ; 
but defendants expected, as a matter of course, to receive 
them, as it had always been usual and customary. 

Upon this state of facts, the court instructed the jury, as 
follows : 

“Tf the jury believe from the evidence that the flour in 
plaintiffs’ petition mentioned was sold by plaintiffs to defend- 
ants, to be delivered on board such boats as defendants 
should name, and defendants named the canal boats Progress 
and B.8. Shephard, and that said flour was delivered by 
plaintiffs on board of said boats, and that said flour was to 
be paid for on delivery, and that, after said flour was deliv- 
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ered as aforesaid, defendants were informed that said flour 
had been placed on board of said boats, and were called on 
for the price of said flour and failed to pay the same, or noti- 
fied the plaintiffs, or either of them, that they could not pay 
for the said flour, then the jury will find for the plaintiffs on 
the plea in abatement. 

“Tf the jury believe from the evidence that defendants have 
failed to pay the price or value of flour sold and delivered to 
them by the plaintiffs, which by their contract or agreement 
they were to have paid upon delivery, then they will find for 
the plaintiffs. 

“Tf the jury believe from the evidence that the flour in 
plaintiffs’ petition mentioned was sold by plaintiffs to de- 
fendants, to be delivered on such boats as defendants should 
name, and that it was so delivered, and that defendants were 
to pay for the same on delivery, and defendants have failed 
to pay the price or value of said flour on request, after such 
delivery, then they will find for the plaintiffs.” 

“ The question before the jury is, not whether the plaintiffs 
are entitled to recover the value of the flour sued for, but 
whether the ground of attachment, set forth in the affidavit 
upon which the attachment was obtained, is true. The affi- 
davit alleges that the defendants had failed to pay the price 
or value in the petition mentioned and delivered to them, 
which by contract they were bound to pay upon the delivery. 
This allegation is denied by the defendants, and its truth is 
the question to be determined by the jury. If the jury be- 
lieve from the evidence that said allegation is true, they will 
find for the plaintiffs ; but if they do not so believe, they will 
find for the defendants. — —— 

“No. 3. The jury is instructed that, in order to constitute a 
delivery of the flour mentioned, it was necessary that the 
plaintiffs should have parted with the flour and the entire 
possession thereof, and all right to control, use and direct 
the disposition thereof; and if the jury believe from the evi- 
dence that plaintiffs did not so deliver 315 barrels or any 
other quantity of said flour, but retained the same under _ 
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their control, or retained the right and power to control the 
same, then there was no delivery of the part so retained.” 

In connection with instruction No. 3, the -court further 
instructs the jury that if the plaintiffs placed all the flour 
sold to defendants aboard the boats designated by the defend- 
ants, and notified the defendants of the fact, and after such 
notice demanded payment of the defendants for the flour,— 
these facts would deprive the plaintiffs of the right to con- 
trol the flour, and would confer that right and power on the 
defendants. — 

The main question in the case is, whether there was a de- 
livery of the 315 barrels for which plaintiffs retained the dray 
tickets. 

The theory of the court, as enunciated in the instructions 
given, was that if the flour was delivered on the boats desig- 
nated by the defendants, and defendants notified thereof, 
and that defendants failed to pay for the same, or notified 
plaintiffs that they could not pay for the same, and that plain- 
tiffs had parted with the possession of the flour and all right 
to control the disposition thereof, then the delivery was com- 
plete, and plaintiffs’ cause of action accrued, notwithstanding 
the retention by the plaintiffs of a portion of the dray tickets. 
Also, that the delivery of the flour on the boats, and notice 
to the defendants thereof with a demand for payment, would 
deprive the plaintiffs of the right to control said flour, and 
would confer that right upon the defendants. 

It has been argued with much apparent earnestness by the 
learned counsel for the defendants, that without the dray 
tickets the defendants could not obtain the necessary bills of 
lading; and as the plaintiffs had failed to deliver to them the 
tickets, or other evidences of ownership, they were unable to 
exercise exclusive control over the flour, and therefore there 
was no delivery. 

It is true that the agent of the transportation company tes- 
tifies that dray tickets are made the basis of bills of lading, 
and without their production, or a satisfactory guarantee 
against them, he would not, as a general thing, grant bills of 
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lading,—though he would have given them to the defendants 
in this instance if they had requested it, as he understood 
there was more flour on the boats than called for by the dray 
tickets in possession of the defendants, and, in fact, did offer 
to include all in the second bill of lading, but Powell refused 
to take bills for more than his dray tickets called for. 

The fallacy of the argument consists in the fact, that it as- 
sumes that the question of delivery in a case like this is to 
be determined upon the information which the transportation 
company may have of the sale and transfer of the flour to the 
defendants. Whether there was a delivery or not can only 
be ascertained by the acts of the parties; for it is a question 
between them, and is in no sense dependent upon the will, 
knowledge or acts of the transportation company. The fact 
that the company might have refused, in the absence of dray 
tickets, to acknowledge the right of the defendants in the 
property does not impair or diminish that right, for it is a 
right conferred by the plaintiffs and not by the company. 
The delivery of dray tickets to the vendee may be a custom- 
ary and convenient method of furnishing evidence of title, 
but it is certainly not necessary to perfect such title. The 
refusal of the company to give defendants bills of lading does 
not even tend to prove that they had not the legal right to 
control the flour and the disposition thereof. 

It is conceded that no sale of goods is complete, so as to 
vest in the vendee an immediate right of property, so long as 
anything remains to be done by the vendor; but what re- 
mained to be done by the vendors in this case? Their con- 
tract was to deliver the flour on the boats to be designated 
by the defendants, and the defendants did designate the boats, 
and the flour was so delivered, and defendants notified there- 
of. Nothing, therefore, remained for them to do. They had 
fully complied with the terms of the contract, and the power 
to control the disposition of the property passed to the ven. 
dees. Weare of opinion, therefore, that the court commit- 
ted no error in the instructions given, nor in refusing to give 
those asked by the defendants. 
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Another point made by the plaintiffs in error is in refer- 
ence to the action of the court respecting the return of the 
sheriff on the writ of attachment. It seems that the defend- 
ants’ counsel, in his argument to the jury, commented upon 
the return of the officer, and the fact was then disclosed for 
the first time that the return was defective in omitting to 
state the entire quantity of flour attached. The court per- 
mitted the return to be amended, and also permitted plain- 
tiffs’ counsel to comment upon the return as amended. The 
defendants’ counsel then asked the same privilege, which 
was refused. 

The return of the sheriff was not competent evidence upon 
the issue submitted to the jury, and the court should not 
have permitted counsel to comment on the same; but as the 
plaintiff was permitted to refer to a defective return, no good 
reason can be given why the privilege should not have been 
extended to the opposing counsel in respect to the true and 
amended return. But the court told the jury that the re- 
turn of the sheriff was not a matter for their consideration. 
The defendants, therefore, sustained no injury by the action 
of the court in reference thereto. 

With the concurrence of the other judges, the judgment 
of the court below will be affirmed. 


Grorce Hau, Appellant, v. Nancy HOwpDESHELL ef al., Re- 
spondents. 


Will—Devise—Trust.—A testator by his will, 1, bequeathed to his daughter 
A. aslave at a fixed valuation; 2, declared that his children should take 
equal shares in the whole of his estate, the special legacies to them to be 
taken at the valuations affixed as part of the estate; 8, that the portion of 
his estate which should fall to his daughter A. should be placed in the hands 
of H. for her special use and benefit, he consenting to act as guardian. A. 
subsequently married, and the testator, by a codicil to his will, directed that 
the portion of the estate devised to A., if she died before her husband, 
should be equally divided between her sisters and brother; that the slave 
should be sold and the proceeds placed in the hands of H. for the benefit of 
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A., and that A. should receive the interest of her portion of the estate, to 
be paid to her annually by the said H., or his legal representatives. Held, 
that, to effectuate the intention of the testator, it was necessary that H. 
should be clothed with the legal title, and that he took A’s share as her trus- 
tee. (See Beaupied v. Jennings, 28 Mo. 254.) 


Appeal from St. Louis Land Court. 
B. A. Hill, for appellant. 


I. The court erred in holding that the words of the 
will and codicil did not create a trust in favor of Ann 
Howdeshell and appoint George Hall the trustee. It is de- 
clared by every writer on devises, wills, or trusts, that no 
particular form of words is necessary to create a trust by will. 
(Hill on Trustees, p. 65; Prest. on Est. 191; Pow. on Dev. 
13; 1 Jarm. on Wills, 833-4, and cases cited ; 2 Black. Com. 
381 et seq.; 4 Kent’s Com. 534-5.) : 

There is no case reported wherein such words have not 
been held to create a trust. The intent is clear, and effect 
must be given to the devise according to the intent of the 
testator. (1 Jarm. on Wills, 334-5; 2 Black. Com. 381.) 

lI. The intent of the will is that George Hall shall take 
the lega! estate, in all the real and personal estate devised to 
Ann, for her especial use and benefit. The words “ especial 
use and benefit,” as applied to the estate of an unmarried 
daughter, would imply a design to prevent any future hus- 
band of Ann from using it. It is to be kept for her especial 
use, and to be placed in the hands of George Hall for that 
purpose. The object was undoubtedly to secure her property 
against the marital rights of any future husband. 

III. This will was made the 27th day of October, 1849. 
After the making of the will Ann married one Beaupiecd, and 
the codicil was made 31st December, 1852, to provide against 
the estate of Ann ever becoming vested in Beaupied, her 
husband. It is expressly limited by this codicil to Ann for 
life, if she die before her husband, with remainder to her 
sisters and brother, in equal parts, in that event. If Ann 
survive her husband, the trust would be executed in her 
and her heirs. 




















MARCH TERM, 1863. 4TT 





Hall v. Howdeshell et al. 











IV. During the marriage of Ann the trust remains active, 
and Ann is to receive the interest on her share of the estate 
annually, and for her especial use, from George Hall, the 
trustee, or his legal representatives. The trust is to remain 
active until Ann’s death, and George Hall must hold thie le- 
gal estate in trust for Ann’s especial use until that event. 
(1 Prest. on Est. 186-7; Hill on Trust. 828-458, last ed., 
and 332-4653.) 

The question as to whether George Hall was trustee of 
Ann Beaupied was before this court in Beaupied vy. Jennings, 
28 Mo. 254. 

a. Hall is the trustee for Ann’s separate use, and’ entitled 
to receive the proceeds of the sale of the real estate, and 
bound to invest it at interest, and pay over the proceeds an- 
nually to Ann for her own especial use. 

b. The trust is active, because the trustee is bound to pay 
over annual interest, which he must collect. 

As the whole property is limited to the especial use of Ann 
by the will, this excludes all marital rights of Beaupied, her 
husband. (Hartley v. Hurle, 5 Ves., jr., 540; 18 Ves., jr., 
434; Dixon v. Olanius, 2 Cox, 414; Tyrell v. Pope, 2 Atk. 
561; Lee v. Prideaux, 3 Brown Chy. 381. ) 

V. As to Hall’s power to receive the proceeds of the sales of 
Ann’s share of the estate there can be no doubt. He is to pay 
her interest on her share thereof annually. (Smith ea dem. 
Dormer v. Parkhurst, 3 Atk. 135 ; Doe d. Leceister v. Briggs, 
2 Taunt. 109; Briscoe v. Perkins, 1 Ves. & Bl. 485; Harton 
vy. Harton, 7 J. R. 652; Robinson v. Gray, 9 East. 15; 
Beaupied v. Jennings, 28 Mo. 254.) 


Sharp and Wood, for respondents. 


Bates, Judge, delivered the opinion of the court. 


John Howdeshell, in his lifetime, was seized of two tracts 
of land in the county of St. Louis, and had also slaves and 
other personal property. He executed a will dated on the 
27th day of October, 1849, and a codicil thereto dated on the 
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31st day of December, 1852, which, after his death, were ad- 
mitted to probate in St. Louis county. The will is as follows: 

“1. I give and bequeath unto my daughter Malinda Jones, 
wife of John Jones, my negro man named Edmund, at the 
valuation of four hundred dollars. 

“2. I give and bequeath unto my daughter Mary Nevin, 
widow of Joseph Nevin, my negro boy named Antrim, at the 
valuation of five hundred and fifty dollars. 

“3. I give and bequeath unto my step-daughter Sarah 
Jones, wife of Nathan Jones, my negro boy named Lewis, at 
a valuation of five hundred and fifty dollars. 

“4, I give and bequeath unto my daughter Ann, my ne- 
gro girl named Eliza, at the valuation of four hundred and 
fifty dollars. 

“5. I give and bequeath unto my daughter Wineford Mar- 
tin, wife of William Martin, my negro boy named Powell, at 
the valuation of three hundred and fifty dollars. 

“6. I give and bequeath unto my daughter Malinda Jones, 
wife of John Jones, my old negro woman named Lucy, with- 
out any valuation, as I consider her not worth more than 
her victuals and clothes. 

“7. It is my will that all the aforementioned negroes shall 
not be sold to any person who will convey them to the south. 

“8, It is my will that all my children, namely, Elizabeth 
Denton, Jacob Howdeshell, Wineford Martin, Mary Nevin, 
Malinda Jones, Ann Howdeshell, Maria Dougherty, wife of 
Larkin Dougherty, have an equal portion of all my estate, 
both real and personal; the negroes before mentioned are to 
be reckoned according to the valuations as before mentioned, 
as part and parcel of each child’s portion. 

“9. It is my will that all that portion of my estate, both 
real and personal, which may fall to Ann from my estate, 
shall be placed in the hands of George Hall for her special 
use and benefit, who consents, at my request, to act as guar- 
dian of my daughter Ann Howdeshell.” 

The codicil was as follows: 

“Tn addition to the foregoing will, I make this codicil to 
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the same, that is to say: It is my will and wish so to change 
and alter that portion of said will so as to give that portion 
of my estate which I have given or bequeathed unto my 
daughter Ann, who has since intermarried with Louis Beau- 
pied, shall, in case she shall die before her husband, the same 
to be equally divided between her sisters and brother. It is 
further my will that the negro girl Eliza that I have be- 
queathed to my daughter Ann shall have the privilege to 
choose some person to buy her, in case she be not satisfied to 
live with my daughter Ann, and the proceeds of the sale of 
said negro girl Eliza shall go into the hands of George Hall, 
or his legal representatives, for the benefit of my daughter 
Ann. It is further my will that my daughter Ann shall re- 
ceive the interest on her portion of my estate, the same to be 
paid to her annually by the said George Hall or his legal 
representatives.” 

The questions which arise under this will and codicil refer 
only to the estate bequeathed to, or for the benefit of, Ann 
Howdeshell, intermarried with Louis Beaupied. 

At the time the will was made, Ann was a mature woman, 
some forty years of age; and in the pleading of the said Ann 
and her husband, filed in this cause, it is stated that the pro- 
visions of the will as to said Ann were made by said testator 
under a mistaken belief that the defendant Ann was insane 
and incapable of managing her property, and that defendant 
Louis, her husband, was a thriftless and profligate man, not 
suited to have charge of her property. 

George Hall, the plaintiff in this suit, and the said Ann 
and her husband, Louis Beaupied, conveyed the interest of 
said Ann in the real estate left by John Howdeshell to a pur- 
chaser, who paid a portion of the purchase money to Hall, 
and gave an obligation to pay the remainder to whichever 
party should be entitled to it. 

Hall brought this suit, stating that he had undertaken to 
act as trustee under the provisions of the will, and claiming 
therefore to hold the property as a trustee for said Ann 
during her life, paying her the interest thereof annually, and 
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that said Ann and her husband claimed the property as abso- 
lutely hers; and that the brother and sisters of said Ann 
claimed that, at her death, if she should die before her hus- 
band, they would be entitled to the property ; and prayed the 
court to determine whether he was entitled to receive the 
money, and to adjudicate the rights of the parties in the 
premises, and that the costs be paid out of the proceeds of the 
sale of the share of said Ann. 

Louis and Ann Beaupied answered, claiming that the share 
of said Ann, bequeathed to her by her father’s will, was her 
absolute property. 

The St. Louis Land Court, before which the case was tried, 
decided it in favor of the defendants, Beaupied, giving the 
following instruction : 

“The will of John Howdeshell, and the codicil thereto an- 
nexed, do not devise any part of John Howdeshell’s estate, 
real or personal, to George Hall, the plaintiff, in trust or 
otherwise, for the use or benefit of Ann Howdeshell, who in- 
termarried with Louis Beaupied; and the devise is direct to 
Ann Howdeshell, who intermarried as aforesaid, without any 
trust whatsoever to George Hall, and the said Ann is entitled 
to the proceeds of the said real estate sold and conveyed to. 
Francis P. Blair, jr.” 

It is obvious that the will of John Howdeshell fails to ex- 
press, in clear language, the intention of the testator as to his 
daughter Ann, and the court is in fact compelled to make 
the real will by a construction of the written will. 

The clauses which affect the daughter Ann are, 1. A direct 
bequest to her of a negro girl, at a valuation fixed by the tes- 
tator ; 2. A declaration of the testator that all his children 
should have equal portions of his estate, the negroes specially 
devised to some of them being included in their portions; 38. 
That the portion which may fall to Ann shall be placed in the 
hands of George Hall for her special use and benefit, who 
consents, at the testator’s request, to act as her guardian ; 
and, 4. After the lapse of three years, and the marriage of 
Ann, the codicil directs that the portion which the testator 
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had bequeathed to Ann, shall, in case she shall die before her 
husband, be equally divided between her sisters and brother ; 
that the negro girl bequeathed to Ann may be sold, and that 
the proceeds of the sale shall go into the hands of George 
Hall, or his legal representatives, for the benefit of Ann; and 
further, that Ann shall receive the interest on her portion of 
the estate, the same to be paid to‘her annually by the said 
George Hall or his legal representatives. 

In adhering to the prevailing rule as to the construction of 
wills, that the testator’s intention is to be ascertained and ex- 
ecuted, and endeavoring to give effect to all the words of the 
will, it appears impossible to reject all the references to Geo. 
Hall. Retaining them, we are compelled to ascertain what 
they mean. There is no devise or bequest directly to him, 
but it is beyond doubt that the testator intended that Hall 
should manage the property for Ann, and pay her annually 
the interest or profits of it. 

To effect this end, it is necessary that Hall should be 
clothed with a legal title to the property, in trust to execute 
the testator’s intentions in favor of Ann. We therefore are 
of opinion that the will of John Howdeshell vested a child’s 
share of his estate in George Hall as a trustee. 

In the case of Beaupied v. Jennings, 28 Mo. 254, this court 
regarded him as a trustee, with power to sell the slave woman 
Kliza, bequeathed by the will to the testator’s daughter Ann. 

It is only necessary to say, as to the character and extent 
of the trust, that so long as the daughter Ann shall live the 
trustee shall pay her annually the interest or profit of the 
trust fund; and at her death the trustee shall pay or deliver the 
whole trust fund and property to her sisters and brother, or 
their legal representatives, if her husband (Beaupied) survive 
her, and if he do not survive her, then to her right heirs. 

The trustee (Hall) being dead, another trustee should be 
appointed to receive the trust property and execute the trust, 
paying the costs of this case out of the trust fund. 

Judgment reversed and causeremanded. Judges Bay and 
Dryden concur. 
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JAMES Farrar et al., Respondents, v. NatHan Davin, Ap- 
pellant. 


Practice—Instructions.—Instructions asked at the trial must not require the 
court to assert as fact what it is the province of the jury to determine. 


Appeal from St. Louis Land Court. 
Shreve, for respondents. 
Hart, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This is an action for unlawful detainer. At the trial, the 
defendant claimed the right to hold over, after the termina- 
tion of a lease to him, under a clause in the lease giving him 
the privilege to purchase the land; but the court gave all 
the instructions he asked on that subject, and no instructions 
were given for the plaintiff. 

The court refused three other instructions asked by the 
defendant. The first was, “ upon the evidence the plaintiffs 
cannot recover in this form of proceeding.”” We suppose 
that it is not expected that we will review this instruction. 
We do not weigh the testimony. 

The second was, “the demand of notice to quit being on 
the same day of the institution of the suit, under the evidence 
in this case, the plaintiff cannot recover.” 

Without looking into other questions which might be in- 
volved in a consideration of this instruction, it is sufficient to 
say that it was improper in that it required the court to as- 
sert as a fact that the demand was made on the “same day 
of the institution of the suit.” 

The third was, “it being shown by the evidence, at the 
time of the notice to quit and institution of this suit, Eman- 
uel Jewell, one of the plaintiffs, had retired from the trust 
and relinquished his right and title to the property in dis- 
pute to other trustees, the plaintiffs are not entitled to re- 
cover.” 
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This instruction also required the court to determine mat- 
ters of fact, and also required the consideration of a question 
of title, which is not to be considered in this form of action. 

Judgment affirmed. Judges Bay and Dryden concur. 
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Tue Strate oF Missouri, Respondent, v. JosepH Burns, Ap- 
pellant. 


Practice, criminal—Jury.—The rule in capital cases forbidding the jury to sep- 
arate, applies only to the jury when duly empannelled, sworn and charged 
with the case. 

Evidence—Dying declarations.—Whether the declarations made in extremis are 
competent evidence or not, is a question for the court and not the jury. 


Appeal from St. Louis Criminal Court. 
Kribben, for appellant. 


I. The defendant having been put upon his trial under a 
charge of murder, and nine jurors having been selected and 
accepted both on the part of the State and himself, it was 
error on the part of the court to permit the men so passed 
upon and accepted to separate unconditionally in order to 
await the filling up of the panel on the following day. (1 
Gra. & Wat. on New Trials, 62, and notes; Commonwealth 
v. McCaul, 1 Va. Cases, 271-288; 1 Conn. 401.) 

Every principle laid down in the above cited authorities 
respecting jurors sworn, applies with redoubled force to men 
sworn on their voir dire before being sworn in chief, the 
object of the law in keeping jurors confined, in capital cases, 
being solely to keep them free from outside influences. The 
very fact of their being accepted and selected as jurors is 
well calculated to prevent the objects sought to be attained 
by permitting their separation. 

II. In a capital case, it matters not whether the defendant 
chose to take advantage of the error of the court in this re- 
spect by excepting to the panel on the following day, when 
the jury were finally sworn. The whole system of criminal 
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jurisprudence and practice supports this assumption. (Pfeiffer 
v. The Commonwealth, 3 Harris, Pa., 468; Cochran v. The 
State, 7 Humph. 544; Hines v. The State, 8 id. 599; McLain 
v. The State, 10 Yerg. 241; McCann v. The State, 98. & 
M. 465; Bowles v. The State, 13 id. 398; Cornelius v. The 
State, 7 Eng., Ark., 782.) 

IfI. The court should have granted the several instructions 
asked by defendant concerning dying declarations. (1 Green. 
Ev. 156, et seg.; Starkey v. The People, 17 Ill. —.) 

IV. The third instruction asked for the defendant, in words 
following—“ A mere suspicion on the part of a police officer 
that certain parties are generally believed to be burglars, 
thieves, or the like, does not warrant such officer to arrest ; 
and if, in the attempt to arrest any person who is not shown 
to have been guilty of some felony, or respecting whose guilt 
there are not reasonable grounds, the killing of such officer 
in the attempt to resist such arrest is not murder’”’—should 
have been granted; and the granting by the court of the in- 
structions contradictory of the principle stated above was 
error and vitiates the verdict, the instructions given on that 
point being calculated to mislead the jury by assuming facts. 

There must, under all circumstances, be reasonable ground 
on the part of the officer attempting the arrest of a person, 
that that person had been guilty of a particular felony, in 
order to constitute the homicide, committed in attempting to 
resist such arrest, murder; a mere general evil report that 
the party sought to be arrested was a notoriously bad char- 
acter not warranting a forcible arrest. 


Voullaire, for respondent. 


The only point that can be raised is, whether the judge 
erred in dismissing, on one occasion upon the adjournment 
of the court, such persons as had been examined and accept- 
ed to serve as jurors, until the succeeding morning at the 
meeting of the court, and permitting said persons, with others, 
to be sworn as jurors in another case and try the same. 

I, Said persons so accepted were not as yet jurors in the case. 
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A juror is a citizen, duly qualified, legally summoned, em- 
pannelled, charged and sworn to try one or more issues of 
facts submitted to him and his co-jurors, and to give a judg- 
ment respecting the same. These persons so accepted had 
not been charged nor sworn to try the case; therefore there 
was-no necessity to keep them together, &c. (Whart. Crim. 
Law, 273; Tool v. Com., 11.Leigh, 714; 1 Burr’s Trial, 382; 
Epes’ case, 5 Grat. 681 ; Hines v. State, 8 Humph. 599; Mar- 
tin’s case, 2 Leigh, 750; Rex v. Wolff et al., 1 Chit. 406, 
419, &.; State v. McKee, 1 Baily, 651; State v. Miller, 1 
Dev. & Bat. 509, &. ; State v. Benket et al., 2 Mills’ Const. 
155, s. p.; Whar. Crim. Law, 1012, &c. ; State v. Babcock, 1 
Conn. 401.) 

II. Defendant, at any time before they were sworn, could 
have excused them to the number of his peremptory challen- 
ges. (Whart. Crim. Law, 971; 5 Leigh, 715, Hendricks’ case ; 
State v. Cameron, 2 Chand., Wis., 181; Morris v. State, 7 
Blackf. 608 ; Manly v. State, 7 Blackf. 593; Hooker v. State, 
4 Ohio, 350, and authorities therein cited; Beauchamp v. 
State, 6 Blackf. 807; Williams v. State, 3 Geo. 459.) 


Bay, Judge, delivered the opinion of the court. 


The defendant and one Wilson were indicted at the March 
term, 1862, of the St. Louis Criminal Court, for the murder 
of John C. Gilmore, a police officer of the city of St. Louis. 
A severance being had, the defendant was tried at the July 
term following, and convicted of murder in the first degree, 
and sentenced to be executed. From this judgment he ap- 
peals to this court. 

For the purposes of this case, it is unnecessary to give more 
than a mere outline of the testimony, as the main ground 
relied upon for a reversal has no reference to the evidence. 
In December, 1861, and about two o’clock at night, a burglary 
was committed upon the premises of a man by the name of 
Doctor, at the corner of Jefferson and Ninth streets, in St. 
Louis. Doctor being aroused by the noise, encountered one of 
the burglars, who knocked him down, and who afterwards 
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proved to be Wilson. Doctor states that another man accom- 
panied Wilson, as he distinctly heard him say, “ you damned 
son of a bitch, if you don’t shut your mouth we will blow your 
brains out.” He did not see him so as to be able to recognize 
him. Shortly after the disappearance of the burglars, he 
roused some of his neighbors and got one of them to fire off 
a pistol, to attract the attention of the police. The deceased, 
in company with Bruder and Johnson, also policemen, soon 
came up, and Doctor informed them of what had transpired, 
describing the men as near as he could do so, and giving in 
detail the particulars of the robbery. Gilmore immediately 
said, ‘ that is Wilson and Burns;” and about six o’clock of 
the same morning, in company with policeman Jacobs, went 
to the house of Wilson and Burns to arrest them, they living 
together with two disreputable women on Chambers street, 
near Thirteenth. Not finding them at home, Gilmore told 
Jacobs, who resided near by, to go and get his breakfast and 
return. Jacobs did so, and returned in about ten minutes. 
While away, he heard the report of a pistol and immediately 
ran round Chambers street to Thirteenth, when he saw de- 
ceased running up Thirteenth towards Madison street, and as 
he approached him, deceased said, ‘‘ Oh, Jacobs, I am shot.” 
Deceased had his “star’’ on the left breast outside of his coat; 
deceased was wounded in the left jaw, and was bleeding from 
the mouth and jaw; deceased had a Colt’s revolver; witness 
examined it and found all the chambers loaded, and with un- 
exploded caps on them. 

Two other witnesses testified that, about seven o’clock on 
the morning of the 10th December, they heard the report of 
a pistol, which came from the house of Wilson and Burns, 
both of whom were well known to witnesses, and immediately 
afterwards Wilscn ran out of the house and through the gate 
to the pavement; stood still for a few seconds, looking back 
at the house with a smile on his face; Burns then came out 
of the house, having hold of deceased, with his left hand 
round his neck from behind, and holding deceased’s right 
arm by the elbow, and after passing through the gate, threw the 
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deceased down on some curbstones lying upon the sidewalk, 
and then Wilson and Burns started off; deceased, who was 
bleeding from the mouth, arose and ran up the street for 
about fifty feet, and commenced staggering, and was then ta- 
ken care of by Jacobs and some other friends. 

Gilmore died on the 24th of December from the wounds 
received, and during his confinement expressed a firm belief 
that his wounds were mortal, and that he must die. On the 
shoulder of deceased was also found a black spot indicative 
that he had received a blow from a slung shot, or other blunt 
instrument. Wilson and Burns were afterwards arrested in 
the State of Pennsylvania and brought to St. Louis. 

The main ground of error relied upon by the prisoner’s 
counsel relates to the empannelling of the jury. It seems 
from the bill of exceptions that the regular panel was ex- 
hausted without being able to obtain more than ten who were 
competent to serve as jurors, whereupon the court ordered a 
venire to issue for an additional number, and while the of- 
ficer was engaged in executing the writ the court proceeded 
with other business, and tried another case on the same day, 
the ten veniremen, selected as aforesaid, forming a part of 
the jury. Upon the conclusion of the case, the writ of venire 
was returned and two additional jurors selected, making the 
panel complete, and the usual time of adjournment having 
arrived, the court discharged the jurors until the following 
morning, with the usual injunction not to speak to any per- 
son about the case, nor to allow any person to approach them 
concerning it. They had not yet been sworn or empannelled, 
nor was any objection to this course made by the prisoner or 
his counsel. 

It is contended by the prisoner’s counsel that in permitting 
them thus to separate, the court below committed an error 
which vitiates the verdict. Being desirous of giving the de- 
fendant the full benefit of this objection, we have examined 
with much care all the authorities cited by his counsel, but 
have been unable to find a single case which supports the ob- 
jection. 
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In Pfeiffer v. The Commonwealth of Pennsylvania, (3 Har. 
468,) the verdict was set aside because the jury separated 
after they had been sworn and empannelled. C.J. Gibson, in 
delivering the opinion of the court, said: ‘ A juror is charg- 
ed with a prisoner as soon as he has looked upon him and 
taken the oath; for he cannot be withdrawn ; the trial has 
commenced, and the prisoner stands before him as one of his 
judges.” 

The cases cited in 7 and 8 Humphrey also refer to the con- 
duct of the jury after being sworn and charged. 

In McLain v. The State, (10 Yerg. 241,) the separation 
took place not only after the jury were sworn, but after hear- 
ing a part of the evidence. 

In McCann v. State, (9 Sm. & Marsh. 465,) the judgment 
was reversed because the jury for a portion of the time during 
the trial, and after their retirement, were not under the care 
and charge of a sworn officer of the court. 

In Boles v. The State, (13 Sm. & Marsh, 398,) the verdict 
was set aside because persons not of the jury were permitted 
to visit and mingle with the jury after the cause had been 
submitted to them, and they had retired to consider of their 
verdict. 

In Cornelius v. The State, (7 Eng., Ark., 782,) some of 
the jurors, after the commencement of the trial, were seen 
walking in the street. 

These cases, cited by the learned counsel for the prisoner, 
relate to misconduct of the jury after being sworn and em- 
pannelled, and in some of them after hearing a portion of the 
evidence; they therefore furnish no authority in favor of 
the ground taken by the prisoner, for in the case at bar neither 
of the veniremen had been sworn, and were still subject to 
challenge. In fact, they were not yet jurors, and not there- 
fore in the custody of any officer of the court. Though se- 
lected by both State and prisoner, they were not clothed with 
the power and authority of a jury, but were still subject to 
be set aside, excused or challenged. 

Wharton, in his Treatise on Criminal Law, p. 273, says, 
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“until the jury are sworn it is not necessary that they should 
be kept together,” and cites numerous cases in which it has 
been so ruled. In Epes’ case, (5 Grat. 676,) the prisoner 
was convicted of murder in the first degree; several days 
were consumed in making up the panel, and the jurymen 
were not committed to the keeping of the sheriff in the inter- 
val between the time of their selection and the time they 
were sworn; held by the General Court of Virginia, that there 
was no necessity for delivering the jurymen, who had been or 
should be sworn, into the custody of the marshal, until the 
whole number had been empannelled and sworn. The same 
doctrine was held in Todd’s case, (11 Leigh, 714,) and by 
C. J. Marshall in Burr’s case, and is fully supported by nu- 
merous other cases, both in England and this country. 

We are therefore of the opinion that the separation of the 
veniremen in this case, before being sworn and empannelled, 
furnishes no ground for a new trial. 

We have carefully examined the instructions given by the 
court, and, with the exception of one or two, they are such 
as are usually given in cases of homicide, and have been time 
and again approved of by this court. The defendant asked 
several instructions, which were refused—some of which were 
very properly refused—while others which were unobjection- 
able were substantially given in the instructions framed by 
the court. In the argument, particular complaint is made 
because the defendant’s fifth instruction was refused. The 
instruction is as follows : 

“Tf the jury believe that the dying declarations of Gil- 
more were not made in extremis, and not at a time and 
under circumstances when the said Gilmore was impressed 
with the conviction of death resulting from the illness with 
which he was then confined, then the jury will discard such 
declarations, although they believe the evidence in respect 
thereto to be true.” 

This instruction was very properly refused, for it left it to 
the jury to pass upon the admissibility of the declarations, a 
question solely for the consideration of the court and not for 
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the jury. As stated by Greenleaf, in his work on Evidence, 
vol. 1, p. 213, it is placed on the same ground with the pre- 
liminary proof of documents, and of the competency of wit- 
nesses, which is always addressed to the court. 

The court, however, will look at the preliminary proof to 
ascertain if the declarations were properly admitted. One 
of the witnesses who visited him frequently during his illness, 
told him he thought, he would recover. Deceased stated in 
reply that he would not recover; that he was a dead man 
anyhow ; that he could not survive, and that he felt that he 
was mortifying; that he only regretted it on account of his 
children and family, and that he did not like to speak before 
his wife of his approaching death. It was also shown that he 
never entertained the slightest hope of a recovery, but labor- 
ed under a settled conviction that his death was near at hand. 

It is difficult to imagine a stronger case than this for the 
admission of dying declarations. Upon the whole case, we 
think the defendant has no reason to complain of the ruling 
of the court below. He was defended by able counsel; re- 
ceived a fair and impartial trial, and obtained the full benefit 
of every principle of law which could be invoked in his be- 
half. We do not, therefore, feel at liberty to interfere with 
the verdict. 

The other judges concurring, the judgment will be affirmed. 


Francis H. Manter ef al., Appellants, v. Louis G. Picort, 
Respondent. 


Conveyance—Description.—W here a deed called to commence at a point in the 
grantor’s northern boundary line, and to run on that a given course and dis- 
tance; held, that the true northern line must be taken, although the 
grantor may have had a survey made on the ground the courses and dis- 
tances of which survey were set forth in the deed, and the northern line of 
such survey differed entirely from the true northern line of the tract. 


Appeal from St. Louis Land Court. 


This was an action of ejectment. Thomas M. Knox was 
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the common source of title, and it was admitted that the 
plaintiffs were entitled to the possession of the /ocus in quo, 
unless said Knox had conveyed the premises to the grantor 
of the defendant, by the following description, to wit: 

“ Commencing at a point in said Knox’s northern boundary 
line, being distant along said line from the western edge of 
the Carondelet avenue, as laid out by the city authorities, 
twelve chains and forty links (12 chains, 40 links); thence 
with said Knox’s northern boundary line north 70} degrees, 
west seven chains one link (7 ch. 1 link), to Knox’s north- 
western boundary; thence south 33 deg. 30 min. west to 
Knox’s southwestern corner; thence south 70} deg., east eight 
chains seventy-nine links, along Knox’s southern boundary 
line to a stake, which is distant from the western edge of Ca- 
rondelet avenue ten chains sixty-two links; thence at right 
angles to the last mentioned line north 19 deg. 45 min., east 
three chains twenty-one links, to the place of beginning; the 
property hereby conveyed containing, within said lines, 
2ieo acres, and is situate directly opposite the St. Louis Ar- 
senal, and being the same property on which is situate a 
quarry. To have,” &c., &e. 

The premises were part of the Petit claim as laid out on 
the map of the city commons, a claim which had never been 
confirmed or located by United States survey. 

Knox, the common source of title, for reasons of his own, 
always claimed that his north line was 87 or 88 feet south of 
the north line of the Petit tract on the Commons map, and ex- 
tended southwardly 218 ft. 6 in., and he accordingly thus 
took possession and made his fences. 

For the purpose of describing the premises conveyed by the 
deed of June 7, 1843, as set out above, a survey upon the 
ground was made by the surveyor Cozens, and the lines 
were run and the courses and distances actually measured 
upon the ground to correspond with the enclosures and 
fences of Knox. The stake in the southeastern corner of 
the survey was found by Cozens in making the survey for 
this suit, and is 10 chains 62 links from Carondelet avenue, 
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and this point with the courses and distances, it was claimed, 
would control and fix the location of the whole premises. 

Plaintiffs asked the following instructions, which were re- 
fused : 

“ The lot sold by Knox to Deaver, by his deed of June 23, 
1843, had on it a natural object, to wit, a quarry, and the 
land described in said deed must be so located as to include 
said quarry, and the lines must also follow the courses and dis- 
tances in said deed. If the position of the stake in said Knox’s 
southern boundary, which was ten chains sixty-two links from 
the Carondelet road, can be identified upon the ground, it 
will fix all the courses and distances called for in said deed. 

“If the description in said deed of June 23, 1843, was from 
a survey actually made upon the premises for the purpose of 
making said description in said deed, then the courses and dis- 
tances in said deed, and the lines of said land, must follow the 
lines of actual survey, although the line was not surveyed on 
Knox’s true northern boundary ; and the call for Knox’s north- 
ern boundary line is not such a call for a permanent object as 
will control the other calls, and for courses and distances.” 

The defendant asked and the court gave the following in- 
struction : 

“The plaintiffs, claiming under Knox by a deed dated Octo- 
ber, 1845, cannot recover against the defendant claiming 
under Deaver, who purchased from Knox by deed of June 
7, 1845, as to any land which is twelve chains and forty 
links west of Carondelet avenue and south of the northern 
line or boundary of the land held by Knox before the mak- 
ing of the deed of June 7, 1843.” 


Whittelsey, for appellants. 


I. The point presented by the instructions asked by the 
plaintiff is the following : 

The actually locating and surveying of a tract of land 
upon the earth’s surface is the very highest evidence of the 
true location of the tract of land so surveyed, and the actual 
running out the courses and distances upon the earth’s sur- 
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face will control other calls of a deed describing the tract by 
the courses and distances of the survey. When actual courses 
are established they must control. (Campbell v. Clark, 8 
Mo. 553, 555, 558; S. C. 6 Mo. 219.) Lands sold by metes 
and bounds are supposed to have been surveyed, and the deed 
is given to convey what has been surveyed. (Alshire v. Hulse, 
5 Ham., Ohio, 5384, and 8. C. 1 Wright, 171.) 

In a conveyance of land by marked objects (corners put 
down), the rule is, “* that the monuments placed at the an- 
gles, when certainly ascertained, fix the position of the land.” 
(Evans v. Green, 21 Mo. 170,196.) See, as to a false as- 
sumption of the true boundary, p. 201, “it is now, it seems, 
ascertained,” &c. Particular attention is called to that case 
as involving a legal question similar to that in this case. 
(Mclver’s Lessee v. Walker, 9 Cranch, 178; Thornburg v. 
Churchill, 4 Mon. 82; 1 Green. Ev. 369, n. 1.) 

The survey and description of the deed did not actually 
commence in what was Knox’s true north boundary; but it 
did commence, and did follow, what Knox asserted to be, and 
claimed to be, his north boundary. He was mistaken in 
matter of fact; but he had asurvey made so that there should 
be no mistake as to what he intended. (1 Green. Ev. 369, n. 
1.) “Secondly: to lines actually run and corners actually 
marked, at the time of the grant.” Jackson ex dem. Livingston 
v. Freer, 17 John. 29, was also a case of actual survey. 

The instructions asked by plaintiff correctly set forth 
the law. 


Bates, Judge, delivered the opinion of the court. 


The only question in this case is substantially decided in 
the case of the same plaintiffs against Kellogg, 28 Mo. 404. 
We do not doubt at all that Knox’s northern boundary 
line, mentioned in his deed to Deaver, was his true northern 
boundary line, and therefore the deed conveyed the land in 
dispute, leaving no land at that place which could be convey- 
ed by his deed to Dorwart, under which the plaintiffs claim. 
Judgment affirmed. Judges Bay and Dryden concur. 
32—VOL. XXXIII. 











494 ST. LOUIS. 





McDowell et al. v. Steamboat David Tatum. as 


Aveustus McDoweE ut e¢ al., Plaintiffs in Error, v. Stram- 
BOAT Davip Tatum, Defendant in Error. 


Boats— Vessels—Limitations.—A suit is commenced against a boat by filing the 
petition and taking out process to seize the boat, and the time limited by 
the statute is to be computed, not from the date of seizing the boat, but of 
the issuing the writ. 


Error to St. Louis Circuit Court. 
C. F. Burnes, for plaintiffs in error. 


I. The suit was commenced within six months after the 
true date of the last item in the account, by filing the com- 
plaint on the 14th day of June, 1859, accompanied by affida- 
vit and bond. (1 R. C. 1855, ch. 20, § 3 & 42.) 

II. In Williamson v. Steamer Missouri, 17 Mo. 374, the 
boat was shown to be without the jurisdiction of the court at 
the time of the filing of the complaint, and until after the 
expiration of the lien and the return of the first writ. But, 
in this case, the writ was issued on the 14th day of June, 
1859, returnable on the 26th day of September following, be- 
ing the first term after the filing of the complaint; and was 
duly served on the 2d day of September. The court thus 
obtaining jurisdiction during the existence of the first writ, 
made it incumbent on the defendant to show that the boat 
was without the jurisdiction of the court until after the ex- 
piration of the lien. 

III. The filing of the complaint, and not the seizure of the 
boat, constitutes the commencement of the suit, the court 
presuming in favor of its jurisdiction until the return of the 
sheriff, or other evidence, makes it evident that the boat is 
not at the time within the jurisdiction of the court. The 
declaration of law by the Circuit Court is therefore errone- 
neous. 


F. C. Sharp and C. S. Hayden, for defendant in error. 


I. The boat was not seized by the sheriff until more than 

















MARCH TERM, 1863. 495 








McDowell et al. v. Steamboat David Tatum. 


six months after the true date of the last item in the account 
upon which the action was founded, consequently the lien 
of the plaintiffs’ demand had expired before the seizure, 
and the court never had jurisdiction of the case. (R. C. 
1855, p. 318, § 42; Williamson v. St. Bt. Missouri, 17 Mo. 
374.) 

II. In suits im rem jurisdiction is obtained, not by filing 
a paper in court or by the issue of a writ, but by the seizure 
of the res. If the res be without the region over which 
the court’s proceedings extend, the whole proceeding is 
coram non curi@, and amounts to nothing. (The Bee, 
Ware’s R. 832; The Ada, Davies, 407; The Jerusalem, 2 
Gall. 191.) 

III. The proceedings under the boat act being quasi in 
rem, the principles of that system of law from which the pro- 
visions of that act are drawn, must, as this court has decided, 
10 Mo. 612, even though the statute were silent, be consider- 
ed as applicable. . 


Bay, Judge, delivered the opinion of the court. 


This suit was brought, under our statute relating to boats 
and vessels, to recover a debt contracted by the master of the 
steamboat David Tatum for materials furnished said boat. 
The complaint was filed on the 14th day of June, 1859, and 
on the same day a warrant was issued and delivered to the 
sheriff of St. Louis county, returnable on the 26th of Sep- 
tember following. The return of the sheriff shows that he 
executed the warrant in the county of St. Louis on the 2d 
of September, 1859, by seizing said boat, &c. The mate- 
rials were furnished and delivered on the 4th of January, 
1859. 

Upon the foregoing facts, the court declared as the law of 
the case, that although the petition may have been filed and 
the warrant issued within six months after the true date of 
the last item of the account, yet the suit was not commenced 
within six months, the time limited by statute, and the plain- 
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tiffs were not entitled to recover. The theory of the court 
was that the suit was not commenced until the boat was 
seized. In this the court evidently erred. The suit was 
commenced on the day that the complaint was filed and pro- 
cess issued. In support of the ruling of the court below, the 
defendant in error has invoked the decision of’ this court in 
Williamson v. Steamboat Missouri, 17 Mo. 374, but without 
committing ourselves to the propriety of that decision, it is 
sufficient to say that it has no application to the case at bar. 
That decision was predicated upon the phraseology of the 
statute, which requires that the complaint shall be filed with 
the clerk of the circuit court of the county in which the boat 
or vessel may be found; and as the boat was not at the time 
of the filing of the complaint, nor for six months afterwards, 
within the jurisdiction of the court, the court held that the 
lien was not saved. In other words, that to obtain the ben- 
efit of the statutory lien the action must be commenced with- 
in six months after it accrues, and within the county where 
the boat is found at the time. 

In the present case, no question arises with reference to 
the jurisdiction of the court below. The defendant did not 
plead to the jurisdiction, nor does the want of jurisdiction 
appear upon the face of the pleadings. For aught that ap- 
pears, the boat was in the county of St. Louis at the time the 
petition was filed. 

The judgment will be reversed and the cause remanded, 
the other judges concurring. 
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Tue Boatman’s Savines Institution, Respondent, v. THE 
BANK OF THE STATE OF Missouri, Appellant. * 


Banks—Payment—Tender.—The banks incorporated by the law of this State 
have the right to consider each bank bill as a separate and distinct demand, 
and to tender in payment thereof five dollars in the silver coin of the United 
States, struck under the act of Congress of February 21, 1853, and the bal- 
ance of each note in gold coin. Such tender avoids the penalty of twenty 
per cent. interest imposed by the law of this State incorporating the banks. 
(Acts, 1857, p. 17, § 9, & p. 28, § 44.) Bates, J., dissenting. 


Appeal from St. Louis Circuit Court. 


Glover, for appellant. 


I. The tender which was made by the Bank of Missouri, in 
the silver coin of the United States, was good. Gold and 
silver coin, and gold or silver coin, are the constitutional, 
and therefore the legal tender for the payment of all manner 
of debts. 

The constitution of the United States, art. 1, § 10, provides 
that no State “ shall coin money,” or make anything but gold 
and silver coin a tender in payment of debts. The evil prac- 
tices which led to this prohibition in the Federal constitution 
are enumerated in 8 Story on Cons. 236-8, and are familiar 
to all who have any acquaintance with our colonial history. 
It cannot be insisted that any of the abuses enumerated by 
Story would be less oppressive if enacted by Congress. It 
was not the source from which they sprung, but the practices 
themselves which rendered them so odious to the framers of 
the constitution, and which determined them to raise a barrier 
against their introduction. The prohibition on the States 
shows where the power to create these abuses resided had 
no prohibition been made. The further fact that no grant 
of power to Congress over this subject is found in the consti- 
tution, renders it certain that no such legislation was looked 
for in that direction. The want of any grant of power to 





* This and the subsequent case were argued and submitted together. The 
arguments of the counsel present the points of both cases. 
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Congress, and the express prohibition on the States to inter- 
fere in a named particular, show that the subject of tender 
was under State jurisdiction. 

But if it were so that Congress was not the depository of 
merely delegated powers, but the fountain of State authority, 
I insist that the language of the constitution of the United 
States would be a grant of power to the States to legislate on 
the whole subject of tender, save in the one particular pro- 
hibited. The language “no State shall make anything but 
gold and silver coin a tender in payment of debts” is sub- 
stantially this, in effect, that the law of tender is under State 
jurisdiction, and any State may properly legislate on it; but 
that, in legislating on it, such State shall not ‘ make any- 
thing but gold and silver coin a tender in payment of debts.” 
The case is one in which the exception proves the rule. 

II. If we shall determine that Congress has power to leg- 
islate on the subject of tender, under what limitations is the 
doctrine to be received? Are all the provisions of the com- 
mon law which Missouri has introduced void? and is Con- 
gress to furnish us a code on this subject? Is the power con- 
current in Congress and the States, or exclusive in Congress ? 
May Congress say at what time of the day, and at what place, 
and in what form, a tender shall be made? and what shall be 
the proof of these facts? If Congress can legislate on the 
law of tender and the States cannot, how shall we define even 
the meaning of the word tender? There is nothing in the 
laws of Congress in regard to it. You must go to the com- 
mon law for the meaning of the word and ithe manner of the 
action, and Congress has not adopted the common law. 

Ill. The act of Congress, February 21, 1853, providing 
that the silver coin issued under it * should be legal tender in 
payment of debts, for all sums not exceeding five dollars,”’ is 
unconstitutional in as far as as it limits the right of payment 
in silver to sums of five dollars and under, (2 Nott & McCord, 
519-20,) because, under the constitution, there can be no 
distinction between gold and silver; both are made media of 
tender in payment of debts—that is, of all debts without dis- 
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tinction of dignity or amount. The naming of gold and sil- 
ver in the constitution generally as media of payment places 
each on the same footing; neither is disparaged in the con- 
stitution, and neither can be disparaged in the law. The 
constitution makes each unconditionally a medium of pay- 
ment, and the law cannot attach a condition to either. A 
right conferred by the constitution generally cannot be made 
a conditional right by statute. If the right to pay a debt in 
silver can be limited to the amount of five dollars, the right 
to pay in gold may be limited to five dollars, or one dollar, 
or one cent. Silver may be virtually excluded from circula- 
tion as a medium of payment, or gold may be so excluded. 
This is undeniable, provided the statute of February 21, 
1853, is valid. Is it at all possible that a proposition to au- 
thorize the virtual exclusion of gold or silver from circulation 
in payment of debts in the discretion of the legislature, could 
have been incorporated into the constitution? I think not. 
IV. But the tender was good under the act of Conress of 
February 21,1853. (Brightley’s Digest, 153, § 14.) This 
section provides that “ the silver coins issued in conformity 
to it shall be legal tenders in payment of debts for all sums 
not exceeding five dollars.” Now, when the bank issued and 
put into circulation her five dollar notes, it was her duty not 
only to pay her own liabilities, but to receive from others who 
had to make payments to her the silver coins in cases in which 
they were payable. Such is the requirement of the act. Sil- 
ver coins therefore would accumulate in the vaults of the 
bank. The bank is required to receive all sums of five dol- 
lars, and under, in silver, at the will of her debtors. The 
equity of the statute equally demands that she should be al- 
lowed to pay them out for like sums in her pleasure. I ad- 
mit the statute does not say that the debtor may pay his five 
dollar notes in silver, but that is certainly the spirit of the act. 
But the other side contend that the bank may be compelled 
to receive in silver each five dollar debt she has outstanding ; 
that she can be compelled to pay all her five dollar notes in 
gold at the pleasure of the holder. This injustice has no 
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sanction in the statute, or in the nature of the case. It is 
not only unreasonable that the bank should be compelled to 
receive on one liability what she cannot pay out on the same 
liability, but more unreasonable that the nature of her liabil- 
ty should be subject to change in the pleasure of the holder. 
If A. has two five dollar notes on the bank, and presents each 
separately, the bank may pay each in silver; but if he sees fit 
to make them payable in gold, he can do so by ealling them 
ten dollars and demanding gold ; that is, the nature of the 
liability of the bank depends upon the will of the holder of 
her notes. Such cannot be the true construction. The safer 
rule is to regard the nature of the liability as fixed by the pa- 
per itself, and as always the same. This would be to regard 
the “sum,” which, by the statute, is payable in silver, as the 
amount mentioned in the face of each note issued by the 
bank; that is, all five dollar notes are, and each is, a “ sum”’ 
of five dollars in the meaning of the act, and payable in sil- 
ver. This would enable the bank to understand its business, 
which is impossible under any other construction. When 
she issues five dollar notes she would know how she could 
pay them; and her silver on hand could be compared with 
her circulation payable in silver, and she could protect her 
interests accordingly. (Acts, 1857, p. 22, § 37.) We in- 
sist that no other view of the subject is either rational or just. 
The five dollar notes were separate sums in the meaning of 
the act of 1853. 

1. Each note of five dollars is a separate contract of the 
bank. 2. Each is issued at a different time, and to a differ- 
ent person. 38. Each may be presented at a different time, 
and by a different person. 4. The bank may be compelled 
to pay each at a different time. 5. In law, they are emphat- 
ically separate demands, and are so declared on, in this case, 
in separate counts. 6. The holder has an absolute right to 
make separate demands of each note in his pleasure, but why 
so? Why only because they are separate demands, there- 
fore the bank may so pay them. 

The case of Suffolk Bank v. Lincoln Bank, (8 Mason, 1,) 
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is not in point. There, in every event, the whole of the bills, 
and each one of them, were payable in the same money. 

V. The tender was good under the contract by which the 
notes of the Bank of Missouri were issued. The bank char- 
ter (see Constitutional Amendments, Acts, 1857, p. 17) pro- 
vides that the bank might pay in gold or silver coin. Of 
course the holder took the notes subject to this right. It 
was part of the agreement between the Bank of Missouri and 
the holder of the paper that the bank might pay, and the 
holder would receive, either gold or silver on all its paper. 
If it had been part of the contract on which the paper was 
issued that it might be paid in bacon and corn, the tender of 
bacon or corn would have been good. The defendant did 
tender payment according to the bank charter. The defend- 
ant did offer specifically to perform the contract in its precise 
terms. 

VI. But the suit now pending is brought to recover a penal- 
ty. The penalty is given by a law which annexes it on failure 
by my client to pay in gold or silver coin. If the defendant was 
ready to pay in either gold or silver coin, there can be no re- 
covery of this penalty. The plaintiff’s suit is a qui tam ac- 
tion; as the penalty is given so the plaintiff sues. The State 
of Missouri had the right to provide on what terms the pen- 
alty should be given. 


C. F. Burnes, for respondent. 


I. Each note constitutes a separate contract. The prom- 
ise to pay is distinct and complete. To enforce this contract 
the plaintiff has the right to sue on each note separately, and 
joining more than one note in the same suit must, as in fact 
it has done in these suits, set out each in a distinct count and 
pray for judgment on each count, thereby demanding pay- 
ment of each note separately. Then it must follow that the 
defendant has the right to treat each note as a separate con- 
tract, otherwise the rights of the parties to the contract are 
not reciprocal. The contract must be construed the same 
for each party. 











502 ST. LOUIS. 








Boatman’s Savings Institution v. Bank of Missouri. 


II. The tender of payment in silver was full, instantaneous 
with the demand, and unconditional. The tender was made 
in exact accordance with the contract of the obligor, to pay 
the bearer, on demand, five dollars. The law of Congress of 
February 21, 1853, authorized the payment in silver of de- 
mands not exceeding five dollars. That these notes were so 
many separate demands for five dollars is fully adjudicated 
by the case of Strong v. Farmers’ and Mechanies’ Bank, in 4 
Mich. 350. This was the sole question presented and decided 
in that case, and is directly in point here. 

This line of argument is not in conflict with the case of The 
Suffolk Bank v. The Lincoln Bank, in 3 Mason’s R. 1, wherein 
the only question really before the court was not whether 
there were separate demands, but whether the conduct of the 
Lincoln Bank, in consuming a whole day in paying $1,000 
and refusing to deliver the coin at its own count, did not 
amount to a refusal to pay. The question of separate or ag- 
gregate demands was in no manner before the court and 
could not be decided. 

III. This suit is founded upon the 9th section of article 1 of 
the banking law of this State, which provides that no bank 
shall refuse payment, in gold or silver coin, of any of its notes, 
bills or obligations under the penalty of a fine of twenty per 
centum per annum, recoverable by the holder of such note, 
bill or obligation, and a forfeiture of its corporate existence. 
Now, whatever effect may be given to the act of Congress of 
February 21, 1853, of which I will speak hereafter, it must 
appear evident that an offer to pay either in gold or silver 
coin, or in mixed quantities of both, would be a perfect com- 
pliance with this State law. This is so, regardless of the 
amount of the note or the relative proportions of the coin so 
tendered. 

IV. The entire question of the penalty, the amount, the 
manner of enforcing it, and the circumstances under which it 
may be demanded, as well as the means whereby the bank 
may escape it, are entirely within the discretion of the Legis- 
lature. In the exercise of this discretion the Legislature has 
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cei the penalty of twenty per cent. per annum for the 
refusal to pay, providing, however, at the same time that the 
bank shall escape this penalty by an offer of payment in gold 
or silver coin; not even restricting it to the gold or silver 
coin of the United States, but an offer to pay in gold or silver 
coin of whatever coinage or nationality, whether a legal ten- 
der for the debt or not, is made sufficient to release the bank 
from this penalty. 

By the same statute on which this suit is founded, arti- 
cle 1, section 37, the banks of this State are required to keep 
always on hand an amount of gold or silver equal to one- 
third of their notes in circulation, in default of which the bank 
commissioner is required to take certain proceedings to force 
the bank into liquidation. The language here is identical in 
signification with that of the 9th section on which this suit is 
instituted. Yet it certainly would not be argued that the 
bank commissioner could thus proceed against a bank pro- 
vided it has the requircd amount of silver coin, even though 
it might be true that not a single gold coin could be found in 
its vaults. 

In construing this law the whole act is to be taken into 
consideration, and in reviewing this 37th section we are nat- 
urally met by the inquiry as to the reason why the bank is 
required to keep this amount of gold or silver always on hand. 
This is required not simply as a guarantee of certain pay- 
ment, for the specic might be so invested as to be no less safe 
than the actual coin itself. It is as well to guarantee pay- 
ment on demand. Then can it be that the Legislature would 
require the bank to be always ready with one or the other 
of two kinds of coin, and in the same law declare that the 
one'of these coins shall be paid and the other not? 

If the Legislature intended to compel the banks to con- 
form to the statute of the United States of 1853, in the rela- 
tive proportion of gold or silver to be kept or paid out by 
them, why did it not say so? or, rather, why did it say any- 
thing on the subject? Why not stop by saying ‘ No bank 
shall refuse payment of any of its notes, bills or obligations?” 
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The term payment is clearly defined by law. No payment 
can be made in anything but the lawful currency of the Uni- 
ted States except by consent of parties. 

The requirement of the law is to pay in gold or silver 
coin. The tender is made in both, part in gold and part in 
silver, the bank claiming the right to pay such of the notes as 
it pleased in silver coin and such in gold, .or all the notes in 
part silver and part gold, at the pleasure of the obligor. 
There is no pretence here, as in the case in 3 Mason’s Rep., 
that the bank was slow or hesitating in the manner of offer- 
ing payment. 

It will not be denied that without the act of Congress of 
1858 silver is a legal tender in payment of all debts. Then 
does this act of Congress prohibit a State from making silver 
a valid medium of payment? On the contrary it expressly 
recognizes silver as a constitutional currency, and only at- 
tempts to limit the amount in which it may be a tender in 
payment of debts. 

The right of the State, under the federal constitution, to 
make silver a tender in payment of debts to any amount is 
absolute and undenied; a@ fortiori, a State may exempt an 
obligor from a penalty for non-payment if he tender payment 
in this constitutional medium. This right of the State is one 
of its independent privileges of sovereignty. Congressional 
legislation cannot restrict or impair it. It is one of the re- 
served rights not delegated to Congress. The States con- 
sented to the restriction that they should make nothing but 
gold and silver coin a tender in payment of debts, thereby 
reserving in its full vigor this right to make gold and silver 
a tender in payment of debts in such manner and to such 
amounts as they might desire. When the States consented 
to surrender their right to make anything but gold and silver 
a tender in payment of debts, can it be argued that they also 
yielded to Congress the right to say how long they should 
use gold and silver as a lawful tender, when the one or the 
other of these coins should cease to be lawful money ? 

But whether this right on the subject of tender be re- 
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served by the States or not, certainly they have the authority, 
which this act of Congress does not attempt to impair, to say 
that a tender in silver shall be sufficient to relieve the debtor 
from any extraordinary penalty which the State itself has 
imposed as a punishment for non-payment. 

V. If it were necessary for the argument of the case, I 
should have no hesitation in presenting the proposition that 
this law of Congress of 1853 is void, having been enacted 
without the sanction, and in direct conflict with the spirit 
of the constitution of the United States. 

Congress has the right to coin money, and regulate the 
value thereof, but they have no power over the subject of 
tender. It is not competent for Congress to say what is or 
what is not a tender in payment of debts. This question was 
alluded to, but expressly avoided, by the court in the case of 
18 Illinois, 8333; and the same question is directly present- 
ed and passed upon in the case of McLarin v. Nesbit, 2 
Nott & McCord, 519. It is too well settled to require any 
argument or authorities at this day to prove that the powers 
of Congress are such only as are delegated by express words, 
or necessary implication, in the constitution itself. This 
construction, after full discussion in the Senate, in the courts 
and before the people, has become the admitted theory of our 
Federal Government. It may now be considered the com- 
mon law of the constitution, sanctioned by the oft-repeated 
enactment of the Government and the people. If the right 
to regulate the law of tender is vested in Congress it must be 
shown by some express provision of the constitution, or by 
the implication necessary for the proper exercise of some 
power directly granted. If it cannot be shown to exist in 
either of these modes, we are irresistibly forced to the con- 
clusion that Congress cannot exercise this power, and that 
this law of 1853, made without this constitutional sanction, 
is void. It will not be claimed that this power is vested in 
Congress by virtue of any of the direct grants in the consti- 
tution ; and I apprehend that the only provisions from which 
it will be claimed by inference are the Sth clause of sec. 8 of 
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art. 1, or from sec. 10 of the same article. The first of these 
gives Congress power “to coin money, regulate the value 
thereof, and of foreign coins.”” The second provides that 
‘no State shall coin money, nor make anything but gold and 
silver coin a tender in payment of debts.” To enable Con- 
gress to coin money and fix its value, is it necessary for it to 
declare in what quantities that money, or certain kinds of it, 
may or may not be a tender in payment of debts? Does the 
power to coin money and regulate its value imply the power 
to declare in what manner the obligation of contracts may be 
discharged. 

This power to coin is exclusive in Congress. It is expressly 
denied to the States. The language of the grant to Congress 
is precisely the same as that placing the restriction upon the 
States. Whatever power these words give to Congress, the 
same is denied to the States. The grant to Congress is the 
same as the restriction upon the States—no greater, no less. 
If the right to coin money implies the right to regulate the 
law of tender, the restriction upon the States necessarily pro- 
hibits them from legislating on this subject. The words of 
the grant and the prohibition being the same, this power 
must be exclusive either in Congress or in the States. If 
this power be in Congress, it is not exclusive; it is only 
claimed to be concurrent with the States. 

This power in the State Legislatures has been exercised, 
recognized and admitted in every State in the Union, with the 
oft-repeated approval of the Supreme Court of the United 
States. It follows necessarily, therefore, that this power ex- 
isting in the Legislature of the States, notwithstanding they 
are expressly prohibited from coining money, cannot be del- 
egated to Congress by virtue of the grant of power to coin 
money. 

But a statute like this of 1853 would be void, whether en- 
acted by Congress or by the State Legislature. Congress 
having coined this money and fixed its value has exhausted 
its power over the subject. In fixing its value, the power of 
Congress is unlimited. 
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Upon the whole case as made, the notes sued on are 
separate demands, and being so the offer to pay the notes for 
five dollars, upon which the first suit is founded, is perfect and 
complete. This tender is good both under the banking law of 
the State and the United States coinage law of 1853. 

As to the other suit, founded upon the larger notes, the 
offer to pay part in gold and part in silver was a literal com- 
pliance with the obligation imposed on the bank by the State 
law, and this compliance relieves the bank from all penalty 
provided by that law. 

Congress has no power over the law of tender. Having 
coined the money and fixed its value, it cannot limit the 
quantity for which it shall be a tender in payment of debts. 
This act of Congress of 1853 is void as without the sanction 
of the constitution, and the offer to pay part in gold and part 
in silver, or if it had been all in silver, was a valid and com- 
plete tender in full, and complete discharge of the liability 
of the defendant. 

The judgment of the Circuit Court must be reformed and 
modified, or at least the voluntary order made by that court 
must be vacated, so that this judgment may stand like any 
other simple judgment, bearing the usual rate of interest 
from the time of its rendition until its satisfaction. 

If there was a refusal to pay on the part of the defendant, 
the penalty incurred by such refusal can only run until the 
offer of payment was made in court on the 10th day of March, 
1860. The plaintiff might have accepted this principal sum 
so tendered and continued his suit for the penalty. The de- 
fendant had a right to pay the principal at any time, and an 
offer to do so must stop the running of the penalty. 


Shepley, for respondents. 


I. The power to coin money necessarily implies the power 
to say for what purposes and to what extent such coin shall 
be receivable. The power is given, not for the purpose of 
foreign commerce, not for the purpose of paying duties to 
the United States, but was reserved for the purpose of fur- 
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nishing the whole people of the United States that which 
should in every State, apart from State interference, be the 
same for the purpose of paying debts, for that is the only 
thing that there is any necessity for any interference about. 
The people can now conventionally agree to make anything 
a currency for the purchase and sale of commodities, as 
Brandon or Cairo money. But, whether or not the power of 
coinage does of itself, of necessity, carry into it the right to 
say how and to what extent the coin shall be taken in pay- 
ment of debt, yet the power to regulate the value of such 
coin and of foreign coins, contained in the same clause, clear- 
ly gives the power. 

Il. If the power to coin money is nothing but to make coin 
of a certain prescribed form, and to fix the denomination of 
it, then, after that is done, we have in the country two classes 
of coin—that of our own, and that of forcign origin. Over 
both these the power of Congress is the same, “ to fix the 
value thereof.”” Now, suppose that Congress had said that the 
silver coins of Denmark shall be received at the rate of one 
dollar the ounce for all sums up to five dollars, and shall be 
a legal tender up to that amount; 1 do not suppose that any 
person would contend that any debt over five dollars could 
be paid in silver of Denmark. The reason is, that Congress 
has fixed its value sub modo, when it is to pay a particular 
amount; then it is to be considered in such quantities equiv- 
alent to that amount, but no further. It would seem that 
the only question here was whether, as Congress declined to 
make its value general, it was good in payment of debts to 
any amount. So, in this case, the question would really seem 
to be, not whether a man could pay his debts in debased coin, 
but whether Congress, in making such debased coin and lim- 
iting its value to transactions of a certain amount, had not 
exceeded its powers, so that such coin thus limited and re- 
stricted, and not of any fixed value, over a certain amount, 
in transactions with the Government, or between individuals, 
was such as a creditor was compelled to take. 

But there is another consideration that is conclusive. 























MARCH TERM, 1863. 509 





Boatman’s Savings Institution v. Bank of Missouri. 





According to the proposition contended for by the defendant 
Congress has, by the constitution, the power alone to coin 
money and to fix the value of those and of foreign coins, and 
by that same constitution—as no power is anywhere expressly 
given in so many words to say what shall be a legal tender, 
and no prohibition upon the States against declaring what 
shall be a legal tender, other than it shall not be anything 
else than gold and silver coin—the States have the power 
to say what gold and silver coins shall be legal tender within 
their own territory. If this be so, then, as soon as Congress 
has acted upon the subject, it would be entirely competent 
for any State to make a discrimination and say what coins 
of the United States shall alone be a-legal tender within its 
limits; nor are its powers limited to that, for it is just as 
competent for the State to say that foreign coins shall alone 
be a legal tender, thus making our own coinage of gold and 
silver a prohibited thing within its territory, as far as its gov- 
ernment and laws are concerned. But it is just as competent 
to do more than this. If this construction be true, a State 
can pass, within the limits of the constitution, a law giving 
to its people an advantage in its trade with a foreign State, 
for it has only to enact a law that the coins of England or 
France, or some other country, to the coins of which Con- 
gress has fixed a value by weight or tale, and with which we 
have much intercourse, shall alone be a legal tender, and the 
matter is accomplished. Suppose Maine, which has a large 
trade with Canada, to pass a law that English gold and silver 
coins shall alone be a legal tender. According to the views 
maintained by the plaintiff she would have a perfect right to 
do it, and yet it is perfectly plain that no law could be passed 
more subversive of the whole spirit of the constitution than 
this. 

II. As to defendant’s second proposition, that in any event 
they have the right to pay all the five dollar notes in silver, 
though demanded as one debt, we say— 

1. The object of the law was to keep in the country silver: 
sufficient for change ; sufficient to pay small debts. That was - 
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the object of debasing the silver currency. It never entered 
into the contemplation of Congress that the word used— 
“ sum’’—could be wrested from its obvious meaning so as to 
authorize any bank to pay all its notes in this debased cur- 
rency alone. Four-fifths of the whole circulation of New 
England is in five dollar notes and under. 

2. The amount which the creditor holds and presents at 
one time, as the owner, whether it is made up of one cause 
of action or fifty, is yet one demand—one sum. The creditor 
has a debt against the bank; the notes he has in his hands 
are but the evidences of it. According to the defendant’s 
theory, if 1 deposit for four days successively five dollars each 
day, I could, (if the law of Congress be constitutional,) at 
the end, demand twenty dollars in gold; but, instead of hay- 
ing it entered upon a bank book, I had taken each day a cer- 
tificate of deposit, I could not, by presenting, at the end of 
the four days, on my four certificates, demand the gold, but 
must be content to receive silver. If, at the end of the four 
days, I, upon my open deposit, instead of asking for gold had 
taken the notes of five dollars, each, of the bank, then, ac- 
cording to the argument, the relation of the bank towards 
me had entirely changed; and if, the next moment, I wished 
to get the bank to redeem what it had paid me, I must be 
content with silver. (Suffolk Bank v. Lincoln Bank, 3 Ma- 
son, 1; Hubbard v. Chenango Bank, 8 Cow. 88; Gilbert v. 
Nantucket Bank, 2 Am. Law Jour. 110.) 

3. Nor is the question at all affected by the manner in 
which we may be obliged to declare upon these notes as sep- 
arate causes of action, for 

a. This is a matter solely of practice, regulated by the par- 
ticular State. It was attempted, last session, in order to 
avoid the harassment occasioned by being obliged to set out 
each note, to allow all the notes held by the debtor against 
any bank to be included in one count; but no one will con- 
tend that the passage of such a law could change the mean- 
ing of the act of Congress. It is perfectly competent for the 
State to say that you must declare upon each item of an open 
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deposit account in separate counts; but no one supposes, if 
this was done, that it would have any effect as to whether the 
debtor had a right to demand gold or silver for his deposit 
account, for 

b. This is a matter that depends entirely upon the intent 
and meaning of the act of Congress. If, in speaking of 
tender, it refers to a debt however evidenced, then it is of 
no manner of importance how that debt is to be declared 
upon. 

III. As to the third proposition that, though not good 
enough for a tender under the acts of Congress, yet it is good 
enough under the acts of the State of Missouri, we say— 

1. Every act is to be construed with reference to the exist- 
ing state of law at the time. The act of 1853 had been long 
upon the statute book; was well known to the Legislature ; 
its constitutionality had never been questioned. 

2. The section (9th) is not conferring upon the corpora- 
tion created a privilege, but it is jealously guarding the rights 
of its citizens. 

3. It is not to be presumed that the Legislature, in dealing 
with and protecting the interest of the people of the State 
against the corporation thus created, should make the credi- 
tor of the bank receive less than the paramount law said he 
had a right to demand. 

4, The evident intent of the section, where it speaks of 
“gold or silver” to refer to the paramount law regulating 
in what they and all other persons were to pay their debts, 
gold when the law required gold, and silver when the law 
admitted of payment in silver. It means that no bank shall 
refuse to pay in gold when, by the law of the land, gold was 
demandable; nor shall refuse to pay in silver, when, by the 
law of the land, they were permitted to pay in silver. 

5. Such a construction cannot be given to the law without 
disregarding the obvious intent of the constitutional amend- 
ment and the act carrying it into effect. This construction 
as to the twenty per cent. interest applies as well to depositors 
as to bill holders, and also to the suspension of specie pay- 
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ment, and to the final winding up of the corporation. The 
bank act is in no sense a penal statute. 

6. There is no more pretence of calling this interest at 
twenty per cent. a penalty than there is in calling the twenty 
per cent. damages arising from the nonpayment of a foreign 
bill of exchange a penalty. It is simply a provision that the 
rate of interest fixed by law generally, shall, as to the corpo- 
ration, in certain events, be increased, and the contract bear 
a higher rate of interest. (Hubbard v. Chenango Bank, 8 
Cow. 88.) There is no pretence that this interest was given 
as a punishment, but only as a fixed and stated indemnifica- 
tion, as twenty per cent. damages are given on a foreign bill 
of exchange. 

IV. The only other matter yet remaining to be considered 
is as to the form of the judgment. We say— 

1. That the judgment should carry, under the laws of this 
State, the same interest until paid that the debt is bearing. 
By the law of this State, that debt was, from the time of de- 
mand, bearing interest at the rate of twenty per cent. per 
annum. The debts were contracts of the defendant. By the 
general law, they would bear interest at six per cent. after 
due ; by the particular law, after due they bore twenty per 
cent. interest. 

2. That the tender as made, or admitted at the time of 
trial, does not change the state of the case, for, first, the de- 
fendant in his answer alleged a tender, and proved it as al- 
leged. If that was no tender, then it cannot be supposed 
that the defendant meant to set up a different tender in one 
part of his answer from another; that, in one and the same 
breath, he says that silver is a good legal tender, and in an- 
other, where he speaks of the same things, he means to be 
understood as referring only to gold. Besides this, there is 
no agreement as to any other tender than as originally made, 
but only an agreement that it may be considered to be a 
continued tender as originally made. Second: But if made 
as now insisted upon, it is not good, for it must have been 
for the amount and interest at twenty per cent. from the time 
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of demand, of which there is no pretence. (Hubbard vy. Che- 
nango Bank, 8 Cow. 88.) A tender to be good, must be a 
continuous thing. The money must be always ready, and if 
suit is brought must, in order to be effectual, be brought into 
court; and it was to avoid the necessity of bringing the mo- 
ney into court, as previously tendered, that the agreement 
was made. 

V. The judgment was entered up correctly as to the inter- 
est it is to bear, for 

1. The third section of the act regulating interest states 
that all such judgments and orders for money upon contracts 
bearing more than six per cent. shall bear the same interest 
borne by said contracts. (1 R. C. 890.) 

2. The bank act, by its terms, says that the holder of the 
bills presented “ shall be entitled to receive interest from the 
time of such demand and refusal at the rate of twenty per 
cent. per annum until paid. Now, the defendant could re- 
lieve itself from the consequences of paying twenty per cent. 
by not coming to this court, but chose to let this case come 
here, and can complain of no hardship. The law is clear as 
to the words of the statute, that the person damnified by the 
refusal of the bank is to receive the interest named in the 
statute until the amount is paid. 


Lackland, Cline §- Jamison, for respondents. 


3y an act of the Legislature of this State, entitled “ An 
Act to regulate Banks and Banking Institutions, and to cre- 
ate the offices of Bank Commissioners,” approved 17th No- 
vember, 1857, § 9, it is provided that ‘“ No bank or branch 
bank shall, at any time, suspend or refuse the payment, in 
gold or silver coin, of any of its notes, bills or obligations, 
nor of any money received upon deposit, demanded by the 
holder or depositor, at the place where the same is made pay- 
able; and in case of such refusal, the holder of such note, 
bill or obligation, or the person entitled to receive such mo- 
ney, shall respectively be entitled to receive interest from the 
time of such demand and refusal at the rate of twenty per 
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centum per annum until paid” ; and the same section further 
provides “that should any bank or branch bank at any time 
suspend specie payment, as aforesaid, for the period of ten 
days, the charter shall cease.”’ 

This section requires the bank to redeem its notes “ in 
gold or silver coin,” or, in case of a failure to do so, to pay 
interest on the sum demanded from the time of the demand, 
at the rate of twenty per cent. per annum until paid. It is 
contended that the words gold or silver coin, as used in this 
connection, mean simply that the bank shall pay their liabil- 
ities of the character described in the ninth section, in that 
which is legal tender under the acts of Congress on that sub- 
ject. The act of Congress of 21st February, 1855, provides 
for the weight and coinage of half and quarter dollars, and 
dimes and half dimes. They are the only silver coins provi- 
ded for by the act. 

The 14th section of this act states: “The silver coins is- 
sued in conformity with the above section shall be legal ten- 
ders in payment of debts for all sums not exceeding five dol- 
lars. (Brightley’s Dig., p. 152, §14; 10 Stat. at L. 160, § 2.) 

Congress, by statute, adulterated the silver coins between 
six and seven per ceut., and then provided they should not 
be legal tenders for any debt exceeding five dollars. 

The words * gold and silver” mean legal tender under the 
act of Congress. (Webb v. Moore, 4 Mon. 483; Bryant v. 
Damariscotta Bank, 18 Maine, 240.) 

Banks are liable if they fail to use due diligence to redeem 
their notes. (Wendell v. President, Directors & Co. of the 
Washington and Warren Bank, 5 Cow. 161; Hubbard v. 
Chenango Bank, 8 Cow. 88; Gilbert & Dean v. Nantucket 
Bank, 2 Am. Law Jour. 107; Braun vy. Penobscot Bank, 8 
Mass. 445; Suffolk Bank v. Lincoln Bank, 3 Mason, 1; Bank 
of Ky. v. Thomsberry, 3 B. Mon. 519.) 

A note calling for payment in Arkansas money means 
United States coin. (Wilber v. Greer, 6 Ark. 255.) So is 
a note calling for good current money of this State. (Gra- 
ham vy. Adams, 5 Ark. 261.) So is a note payable in Ten- 
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nessec money. (Searcy v. Vanee, Mart. & Yerg. 225.) A 
State cannot make anything but gold and silver coins a legal 
tender. (Lowry v. McGhee & McD., 8 Yerg. 242.) 

Gold and silver mean current coin of the United States. 
(Hart v. Flynn, 8 Dana, 190.) In this case, the note was 
made payable in gold and silver. A tender was made in old 
silver teapots, cups and finger rings, &e. Held, insufficient. 
In the case of People v. Dubois, 18 Ill. 333, the party pre- 
awe two five dollar bills to the bank for redemption, which 
the officer of the bank offered to redeem in quarter dollars 
issued cue act of February, 1853. The holder of the bills 
refused to take the quarters, and applied to the auditor to 
proceed against the bank as for a suspension. He refused ; 
and this was a proceeding to compel him by mandamus. The 
court decided that it did not appear from the proceedings but 
that the quarters were issued prior to the act of 1853; and 
if so they were legal tender to any amount. It was not de- 
cided whether quarters issued under the act of 1853 would 
have been a good tender or not, although we think the reason- 
ing of the court is decidedly in that direction. 

In the Suffolk Bank v. Lincoln Bank, 3 Mason, 1, Judge 
Story decides that where a number of bank bills are presented 
for redemption, by one person, at the same time, they consti- 
tute one consolidated debt or demand. 

A tender of one ageregate sum in payment of several debts 
isa good tender. (Thetford v. Hubbard, 22 Vt. 449.) The 
converse of this proposition must be that a demand of pay- 
ment of a sum composed of several sums is a good demand. 

The only case we have met with which does not seem 
to favor our view of this point, is that of Strong v. Farmers’ 
and Mechanics’ Bank of Michigan, 4 Mich. 350. The Su- 
preme Court of Michigan does not discuss the case at all. 
There is an entire want of reason or authority for the con- 
clusion to which a majority arrived. It will be observed that 
only three judges concur, while two dissent. A bare major- 
ity agree to the opinion. The plaintiff made demand of pay- 
ment of the notes, and defendant failed to pay them. The 
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plaintiff thereby became entitled to recover the amount of 
the face of the notes, with twenty per cent. interest thereon, 
from the date of the demand until paid; and this is a vested 
right, and cannot be affected by any legislation in this State 
upon that subject. (Commercial Bank of Natchez v. Cham- 
bers, 8S. & M. 957; City of St. Louis v. Russell, 9 Mo. 507; 
Chesnut v. Shone, 16 Ohio, 599; Houston v. Boyle, 10 Ire. 
496; Wright v. Marsh, 2 Greene, Iowa, 94; Thorn v. San 
Francisco, 4 Cal. 127; Berlin v. New Britain, 9 Conn. 175 ; 
Robinson v. Magee, 9 Cal. 81.) 

The pleadings show no tender; and the offer to bring the 
money into court is insufficient, because it is conditional. 
The amount of the tender only covers the face, or aggregate, 
of the notes mentioned in each petition. The defendant only 
offered the aggregate amount of the notes, without any inter- 
est or damage, upon the condition that the said sum should 
be in entire satisfaction of the debt sued for. 

The demand for payment was made June, 1859, and the 
interest commenced at that date. The answer was filed, set- 
ting up the tender or offer to pay, June, 1860, nearly a year 
afterwards, and no interest or damages is offered. This is 
not good either as a tender or offer to pay. (5 Pick. 106.) 

The answer is no proof. The agreement is the only evi- 
dence that shows the only kind of offer that was made, that 
is, to pay in the adulterated silver coin made under the act 
of 21st February, 1853. If a tender is made after suit is 
brought, the costs must be tendered. (‘Thurston v. Blaisdell, 
8 N. H. 367; Hampshire Manuf. Bank v. Billings, 17 Pick. 
87; Retan v. Drew, 19 Wend. 304; Burt v. Dodge, 13 Ohio, 
151.) 

A tender is not good if it be accompanied with a demand 
of a discharge of the party by whom, or for whom, the money 
is tendered. (Richardson v. Boston Chemical Laboratory, 9 
Met. 42.) 

A tender of money in payment of a debt must be without 
qualification, anda tender of asum of money in full discharge 
of all demands of the creditor is not good. (Wood v. Hitch- 
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cock, 20 Wend. 47; Brooklyn Bank v. DeGraw, 23 Wend. 
342; see this subject treated generally in 2 Greenl. Ev., § 
600-605.) 


DryDEN, Judge, delivered the opinion of the court. 


This was a suit brought by the respondent against the ap- 
pellant to recover the amount of a large number of bank 
notes issued by the appellant for circulation, together with 
the interest thereon, at the rate of twenty per cent. per an- 
num, from the 4th day of June, 1859. The notes sued on 
were of the denominations of tens, twenties and fifties, and 
amounted in the aggregate to $53,650. The petition con- 
tained a count on each note in which a demand and refusal 
of payment of cach at the place where payable were averred, 
and judgment was asked for the amount of the note, with 
damages at the rate of twenty per cent. The appellant an- 
swered, averring a tender and offer to pay, and the refusal of 
the respondent to accept payment at the time and place of 
the demand. The case was tried upon the following agreed 
statement of the facts, to-wit: 

“The plaintiff, on the 4th day of June, 1859, presented at 
the defendant’s branch bank at Palmyra, in this State, all the 
bank notes described in the plaintiff’s amended petition to- 
gether, and at one and the same time, and demanded pay- 
ment thereof from the proper bank officers, and thereupon 
the defendant offered to pay five dollars on each and every 
of the notes in the silver coin of the United States, issued 
after the first day of June, 1853, in conformity with the act 
of Congress of the 21st February, 1853, and the residue of 
each and every note in the gold coin of the United States, 
which the plaintiff declined to receive, and the notes still re- 
main unpaid. 

“The production in court of the money tendered in the 
defendant’s answer is waived by the plaintiff, and, so far as 
the question of tender in the answer is concerned, the case 
shall be tried and determined as though the sum tendered by 
the answer had been deposited in court when the answer was 
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filed and had remained in the custody of the court during 
the litigation and until the final determination of the case.” 

The Cireuit Court rendered judgment for the plaintiff for 
the amount of the notes and interest, computed at the rate 
of twenty per cent. per annum from and after the 4th of 
June, 1859, and the defendant appealed to this court. In 
case of the reversal of the judgment, we are asked to give 
such judgment as the court below ought to have given. 

The main question in this case is whether, under the facts 
agreed, the offer of the defendant to pay five dollars in silver 
and the remainder in gold on each note was a tender in com- 
pliance with the act of Congress of 21st February, 1853, re- 
lating to the coinage of silver. 

The first seetion of the act provides for a reduction of the 
weight of the silver coins to be issued after the Ist of June, 
1853, and the second section then enacts “ that the silver 
coins issued in conformity with the above section shail be le- 
gal tenders in payment of debts for all sums not exceeding 
five dollars. (10 U.S. Stats. at L. 160.) 

In order to overthrow the tender set up by the defendant, 
by showing that too large a proportion of silver coin was of- 
fered, the plaintiff assumes the ground that the whole of the 
notes held and presented by it at one and the same time con- 
stituted but one single debt, and not many debts, as insisted 
by the defendant, and upon the soundness of this position 
the main question depends. 

Mr. Justice Blackstone, (5 Bl. Com. 154,) says: “ The 
legal acceptation of debt is a sum of money due by certain 
and express agreement, as by a bond for a determinate sum ; 
a bill or note,’ &e. According to this definition of the term, 
when the various notes in this case were first put out into as 
many hands, it may be, as there were notes, the debts of the 
bank were as numerous as were its notes. Did the concen- 
tration of the notes in the hands of the plaintiff effect the 
consolidation of the debts? If the debts became thus con- 
solidated—if the many debts became one—then the plaintiff, 
in demanding payment, was obliged to demand the whole at 
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one and the same time, and could not demand parts of f tho 
whole at different times; for neither is the ereditor bound to 
receive nor the debtor to pay his debt in parcels. Now, can 
it be denicd that the plaintiff could lawfully have demanded 
payment of one of the notes it held, one day, reserving the 
rest for another day? And in such case, would the bank 
have been justificd and exonerated from the penalty of twenty 
per cent. imposed by its charter, in refusing payment, on the 
ground that the demand was for a part only of a larger debt? 
Would such a defence be tolerated for one moment? and yet 
if each note is not a several debt, the defence is good. 

When the plaintiff came to sue, it was obliged, upon this 
doctrine of consolidation, to declare for the entire debt in one 
and the same count. It would not have been competent to 
have parcelled out the entirety aud counted separately on the 
several parts. Yet, in looking into the petition, it is seen 
that, in the face of the plaintiif’s own theory, there are as 
many counts as notes, each count being based on a distinct 
note. 

The-statute of limitations commenced running against the 
plaintiff’s right of action from the time of the refusal of the 
defendant to pay, supposing there was a refusal. Now, sup- 
pose that, within tle time limited for bringing suit, a partial 
payment had been made by the defendant, and endorsed by 
the plaintiff, on one of the dishonored notes ; would such par- 
tial payment relieve the remaining notes from the operation 
of the statute? It would upon the idea there was but one 
debt; otherwise it would not. 

Suppose, when the notes in this case, amounting to $53,605 
were presented for payment, the bank had had but $53,000 in 
coin in its vaults, and had then produced this coin, and, in 
terms, offered it to the plaintiif in payment of all except — 
teen of the notes of filty dollars each, can it be said this would 
not have been a good tender as is all except the thirteen 
notes? If good, it is only because the several notes were dis- 
tinct and in ienadens debts, and not the whole one single 
debt. To deny the validity of the supposed tender is to deny 








520 ST. LOUIS. 


Boatman’s Savings Institution v. Bank of Missouri. 











the well settled law that a debtor has the iets 4 not hand 
to prefer one creditor over another, but also to provide for 
one debt to the exclusion of another owing to the same 
creditor. 

In practice, banking institutions, for the sake of convenience 
and the dispatch of business, ordinarily pay their notes as a 
unit when presented collectively; but the question is not 
whether they may, but whether they are bound, thus to pay 
on such presentment. 

A case in 4th Mich. R. 850, is the only authority to which 
we have been referred bearing upon the question whether the 
notes, as presented, constituted one or many debts. This was 
a case in which payment of thirty bank notes, of five dollars 
each, payable to bearer on demand, had been demanded at 
one and the same time, at the counter of the bank, and a ten- 
der and offer of payment of the notes had then and there been 
made wholly in silver half dollars of the coinage under the 
act of February, 1853. The arguments of the counsel in the 
case were directed exclusively to the question whether there 
was one debt or more, and the court, without giving the rea- 
sons upon which its opinion was based, decided briefly that 
the tender was sufficient. The court, in coming to the con- 
clusion at which it arrived, necessarily assumed that cach one 
of the thirty notes was a several debt. 

It is the privilege of the debtor to pay his debts separately 
in such media of payment as the law makes applicable—a 
privilege with an eye to the advantages of which he is suppos- 
ed to enter into his contracts, and of which he cannot be de- 
prived at the mere option of the creditor. If the law were 
otherwise, banks would be forced to exclude altogether from 
their vaults the silver coins of the country, to the great det- 
riment of commerce and the inconvenience of the people, or 
be constantly exposed to the danger of being run upon by 
speculators in gold, and of consequent suspension of payment ; 
and corresponding to this privilege of the debtor is the right 
of the creditor to demand separate payment of his several 
debts. 
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We are therefore of opinion, as well upon principle as upon 
authority, that each of the several notes, at the time of their 
presentment by the plaintiff for payment, was a single and 
distinct debt within the meaning of the act of Congress ; and 
further, that the offer of payment of said notes made by the 
defendant, at her branch at Palmyra, at manner and form as 
agreed, was a valid and sufficient tender, in conformity to the 
provisions of said act of Congress. 

Another question of great moment was ably discussed by 
the eminent counsel in the case ; that is, whether the provis- 
ion in the second section of the act of Congress, which as- 
sumes to limit the tender of the coinage under the first sec- 
tion to sums of five dollars and under, is not unconstitutional; 
but we refrain from expressing any opinion on the question, 
since the view we have taken of the first point disposes of the 
case. 

The judgment of the Circuit Court will be reversed, and a 
judgment will be entered in this court in behalf of the plain- 
tiff for $53,650, the aggregate amount of the notes sued on, 
which may be discharged by the payment of that sum by the 
defendant in the kinds of coin, and in the proportions ten- 
dered by the defendant at her branch at Palmyra on the 4th of 
June, 1859. The defendant will recover costs in both courts. 

Judge Bay concurs. 


Bates, J. I do not think that the reasoning of the opinion 
of the court properly applies to bank notes issued for circula- 
tion as currency. I think that they are to be regarded as 
money, and that the holder of any number of them may, at 
his pleasure, present them for payment singly or as one 
aggregate sum. <A handful of bank notes may properly 
be regarded as one sum, just as a bag of coins would be. I 
dissent. 
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BoatMan’s Savines Institution, Appellant, 7. BANK oF State 
or Missourt, Respondent. 


Appeal from St. Louis Circuit Court. 
Shepley, Lackland, Cline & Jamison, for appellant. 
Glover and C. F. Burnes, for respondent. 


DrybdeEN, Judge, delivered the opinion of the court. 


This was a suit by the appellant to recover the amount of 
258 of the circulation notes of the respondent for five dollars 
each, together with interest thereon at the rate of twenty per 
cent. per annum, from the 4th of June, 1859. The respond- 
ent pleaded a tender before suit brought. The case was 
tried upon the following agreed statement of the facts, viz: 

“The plaintiff, on the 4th day of June, 1859, presented at 
the defendant’s branch bank in Palmyra, in this State, all the 
bank notes described in the plaintiff’s amended petition, to- 
gether and at one and the same time, and demanded pay- 
ment thereof from the proper bank officers, and that there- 
upon the branch bank tendered payment of each and every 
note in the silver coin of the United States, issued after the 
1st of June, 1853, in conformity with the act of Congress of 
the 21st of February, 1853, which the plaintiff declined to 
receive, and the said notes still remain unpaid.” 

The court gave judgment for the plaintiff for the amount 
of the principal of the notes, but refused interest and costs, 
and the plaintiff appealed. 

The same questions arise in this case as in another case 
between the same parties, decided by this court at the pres- 
ent term, and for the reasons given in the opinion delivered 
in that case the judgment of the Circuit Court will be 
affirmed. 

Judgment affirmed; Judge Bay concurring; C. J. Bates 
dissenting. 
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Rosert B. McDoweE vt et al., Respondents, v. Jesse Lirrie 
et al., Appellants. 


Conveyance—Femme Covert.—Prior to the act of June 22, 1831, authorizing mar- 
ried women to convey their estates, to make a valid conveyance of the 
wife’s estate it was necessary that the wife should acknowledge the deed 
in the manner provided by the statute then in force. (Lindell v. McNair, 
4 Mo. 880; Reaume v. Chambers, 22 Mo. 52.) 


Appeal from St. Louis Land Court. 


This was an action for ejectment. The defendants were 
in possession under a lease from Rosalie Chataigne or Robi- 
doux, dated January 1, 1850, for fifteen years from that date. 
Rosalie Robidoux died in 1858. The plaintiffs claim posses- 
sion as tenants in remainder in fee, by virtue of what they 
claim to have been a deed of settlement, executed November 
16, 1820, by J. B. Robidoux and Rosalie his wife. Rosalie 
Robidoux was at that time the owner of the premises by vir- 
tue of a deed dated June 16, 1818. 

November 16, 1820, J. B. Robidoux and Rosalie his wife sep- 
arated. On that date the instrument called the decd of Rosalie 
Robidoux purports to have been signed by marks. It was not 
acknowledged by Rosalie Robidoux or her husband. On June 
6, 1821, A. L. Magenis, the subscribing witness, went before 
a justice of the peace and made proof of the marks of Bap- 
tiste Robidoux and Rosalie his wife and of the delivery 
to the grantee. By the deed, recorded book K, 165, dated 
November 16, 1820, B. Robidoux and Rosalie Vermet his 
wife, in consideration of the sum of six dollars paid to them 
by Horatio Cozens, “ do give, grant, bargain, sell, release, re- 
mise and enfeoff” to Horatio Cozens and his heirs in trust to 
use of said Rosalie for life; habendum to use of Laurent Ro- 
bidoux her son,‘ and the heirs of his body, for one half; 
other half to use of her daughter Archange and heirs of 
her body, with cross-remainder to each in tail, reversion to 
heirs of Rosalie Robidoux. Laurent Robidoux and Archange, 
wife of McDowell, the plaintiff in this suit, now claim that 
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this was a valid deed; that Rosalie Robidoux took thereby 
an estate for life only, and that the lease made by her to Lit- 
tle only created a term for her life, and that said term ceased 
with her life, and that plaintiffs as tenants in remainder were 
entitled to the possession. 

The Land Court held the deed valid, and gave judgment 
for the plaintiffs. 1t also held that the plaintiffs had the legal 
estate, and could sue without the trustee in ejectment. 


Whittelsey, for appellants. 


I. The instrument under which plaintiffs claim as tenants 
in remainder, and not as heirs, was not the deed of Rosalie 
Robidoux, and did not affect her estate after the death of her 
husband. It never appears to have been used or asserted by 
anybody. The deed was never acknowledged by the wife as 
required by law, nor in any manner. (Chauvin v. Wagner, 
18 Mo. 851; Reaume v. Chambers, 22 Mo. 36, which in 
principle is like the case at bar; McNair v. Lindell, 4 Mo. 
880, has been doubted and qualified ; Jackson v. Stevens, 16 
J.R. 110; Stat. Oct. 1, 1804, 1 T. L. 46. Act July 7, 1807, 
1 T. L. 178, authorizes married women to relinquish dower. 
That was repealed by act January 21, 1815, § 82, which by 
§ 72, p. 418, provided for the conveyance of the dower of the 
wife by examination and acknowledgment. Her conveyance 
could be made in no other way. Act Feb. 1, 1817, 1 T. L. 
543, gave justices authority to take acknowledgment of dower. 
The act of 1804, 1 T. L. 48, § 9, requires the handwriting of 
the grantors or of one of the subscribing witnesses to be 
proved. A mark could not be proved. (Allen v. Moss, 27 
Mo. 3862; Mayer v. Campbell, 12 Mo. 603, 614.) The deed 
of Mrs. Robidoux was never executed so as to be valid as 
her deed. 

II. The plaintiffs had not the legal title, and could not sue 
in ejectment. The instrument, if valid as the deed of Rosa- 
lie Robidoux, vested the legal title in Horatio Cozens, which 
is outstanding in his heirs. The act of 1816, 1 T L. 436, in- 
troduced the common law and the general English statutes 
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priorto4JamesI. Thestatute of uses 27 Henry VIII., C. 10, 
subsequently adopted in express terms, became part of the 
law of this State. By the well known construction placed 
upon that statute, where a use is limited upon a use, the stat- 
ute executes the first use and leaves the second use outstand- 
ing as a trust to be enforced in equity, or the statute trans- 
fers the first use into possession, leaving the second use as a 
trust. (2 Blk. C. 327-335, n. 52; Kent C. 301, n. b, 294.) 

The deed in this case is a deed of bargain and sale for a 
money consideration, consequently the bargain and sale trans- 
ferred the first use in Cozens into possession, leaving the sec- 
ond use for Mrs. Robidoux as a trust. (Guest v. Farley, 19 
Mo. 147, 150.) 

Cozens had the legal title, and could alone sue in eject- 
ment. (Gibbons v. Gentry, 20 Mo. 468; Richardson v. 
Means, 22 Mo. 495 R. C. 1855, p. 1217, § 2; Thompson v. 
Lyons, 20 Mo. 155; 4 Kent C. 311, n. a.) 

Plaintiffs’ counsel contends that upon the termination of 
Rosalie R.’s life estate in the trust, the legal title vested in 
the plaintiffs as tenants in common in tail in remainder. 

Such are not the terms of the settlement. The bargain 
and sale is to Cozens and his heirs, habendum to C. and his 
heirs in trust for Mrs. R. for life, then in trust for half to 
Laurent in tail and half to Archange in tail, so that C. holds 
the legal title after the death of Mrs. R. in the same trust 
for them as he held the remainder before the death. The 
remainder is not in the legal but in the equitable estate. 
(2 Bik. C. 328-837 and note.) 

But the use upon the use appears to be expressed as if the 
draftsman drew the deed with the books before him, so as 
to be assured that the trustee and his heirs took the legal 
estate, and the other parties the equitable estate. The con- 
veyance is to C. and his heirs, habendum to C. and his 
heirs, in trust, &c. The estates and uses are set out in words 
at length and not in legal shorthand, as, for instance, to C. 
and his heirs, to use of C. and his heirs, in trust for use of R. 
for life remainder to one half to L. and heirs of his body, and 

34—VOL, XXXIII. 











526 ST. LOUIS. 


McDowell et al. v. Little et al. 








one half to A. and the heirs of her body, with cross-remain- 
der, reversion to the right heirs of R. (Jackson v. Cary, 16 
J. R. 302; Guest v. Farley, 19 Mo. 147.) 

The legal title was not in the plaintiffs and they could not 
eject the defendants, holding under the lease of Rosalie 
Robidoux. 


B. A. Hill, for respondents. 


I. No question arises as to the cross-remainders or to the 
vesting of the estates of Laurent and Archange in tail or in 
fee, because they both survived their mother, the life tenant ; 
both have many children, and sue for the possession of their 
vested remainders, after entry and demand, in avoidance of 
the lease by the life tenant. It is not material to this case 
whether plaintiffs are seized in fee or in fee tail. 

1. The deed of grant and feoffment to Cozens and his heirs 
to the use of Rosalie for life separate and apart from her 
husband, and to the use of Laurent and Archange, her chil- 
dren, for undivided moities in cross-remainder in fee tail 
general, was executed under-the statute of 27 Henry VIIL., 
and the estates vested in interest and in possession according 
to the limitations thereof in the parties to whose use the deed 
was made. The estate was conveyed to Cozens the trustee, 
for particular purposes, and the legal estate vested in him as 
long as the active execution of the trust required it and no 
longer, and, therefore, as soon as the active trust was satisfied 
by the death of the husband of Rosalie, the legal estate was 
vested in the remainder men, who were beneficially entitled 
to it. (Per Bailey, justice, in Doe ex dem. Player v. Nichols, 
1B. & C. 336; Doe ex dem. White v. Simpson, 5 East. 162 ; 
Doe ex dem. Pratt v. Timins, 1 B. & Ald. 530, and cases cited ; 
Waiter v. Hutchinson, 1 B. & C. 721; Glover v. Monckton, 3 
Bingh. 13; Doe ex dem. Brune v. Martin, 8 B. & C. 497.) 

So long, therefore, as it was necessary to preserve the 
use of Rosalie for her own use during coverture separate and 
apart from her husband, the legal seizin vested in Cozens; but 
after Baptiste died, in 1828, Rosalie became femme sole, and 
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the trust, as far as it was active, was satisfied, and Rosalie 
became seized of her life estate, and Laurent and Archange 
became seized of vested remainders in fee tail, with express 
cross-remainders to the survivor on default of issue by either. 
(Farrar v. Christy’s administrators, 24 Mo.) 

Cozens was the feoffee to the uses declared, and all the 
persons cestut que use being in esse, the statute executed the 
uses and they became legal estates. The present is the very 
case put in the books as an instance of a use executed by the 
statute of 27 Henry VIII. The deed operates as a feoffment, 
and Cozens cannot hold under it to his own use, but merely 
to the uses declared. In the case of Perry v. Price, 1 Mo. 
394, it is decided that the words used in this deed of Robi- 
doux and wife make a deed of feoffment and operate as such. 
See also Preston on Estates, 2 Bl. 338, 309, 311; Tomlin’s 
Law Dic., tit. Deed feoff’t, 8 Cruise, 172. This deed being a 
feoffment, Cozens was seized to the use of the other parties 
named, and the deed in general answers fully the require- 
ments of the statute. 

The statute requires that one person must be seized to the 
use of another. The seizin must be for an estate as exten- 
sive as the use, for the estate executes the use so far as there 
is a corresponding seizin and no further. In the present 
case the estate is corresponding and equal to the use. 


Bates, Judge, delivered the opinion of the court. 


The first question for consideration, and the only one which 
we find it necessary to consider, is, whether the deed made 
by Robidoux and wife to Cozens has any effect upon the es- 
tate of the wife in the land described in it. 

In the case of Lindell v. McNair, (4 Mo. 380,) this court 
held that a married woman might, in 1820, when this deed 
was executed, convey her lands by conforming to the mode 
of executing and acknowledging deeds prescribed by our acts 
of Assembly. The opinion also states that “the act of 17th 
July, 1807, directs how conveyances of land shall be made 
and authenticated,” thus deciding that the mode prescribed 














528 ST. LOUIS. 








Christian University v. Jordan. 








in the act of 1807 must be conformed to. That act by its 
terms refers only to the execution and acknowledgment, by 
married women, of deeds for the conveyance of their rights 
of dower, but the court evidently held that the same mode 
must be conformed to in order to pass any other interest of 
the wife in the land. 

In the case of Reaume v. Chambers, (22 Mo. 52,) Judge 
Scott held that the case of McNair v. Lindell decides nothing 
more than that a conveyance made by the husband and wife 
during the period between the introduction of the common 
law, on January 19, 1816, and the statute enabling husband 
and wife to convey real estate belonging to the wife, passed 
on the 22d June, 1821, in pursuance to the statute law then 
in force regulating the conveyances of married men’s estates 
and the mode of relinquishing dower therein, will be effec- 
tual to convey the real estate belonging to the wife. 

In the present case the deed is not executed in conformity 
to the statutes then in force regulating the conveyances of 
married women’s estates and the mode of relinquishing dower 
therein. It was proved only by the oath of a subscribing 
witness. There was no acknowledgment at all, and of course 
no explanation to the wife and privy examination of her. 

The deed, therefore, was not effective to convey the land 
of Mrs. Robidoux, and the judgment must be reversed. 

Reversed and remanded. Judges Bay and Dryden concur. 


cad 


TRUSTEES OF CHRISTIAN University, Plaintiffs in Error, v. 
Harvey JorpDan, Defendant in Error. 


Banking, Illegal—Currency.—The provisions of the act relating to illegal bank- 
ing (R. C. 1855, p. 286) do not apply to literary, scientific and charitable cor- 
porations. The evil the act designed to prevent was the introduction into 
this State by moneyed corporations, or corporations engaged in business of 
profit, of the circulation of foreign and worthless bank notes to the injury 

of the people of the State. (S.C. 29 Mo. 71.) 
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Error to Hannibal Court of Common Pleas. 


H. 8. Lipscomb, for plaintiffs in error. 


I. There is no proof that the plaintiffs authorized, assented 
to, or even knew of the receipt and payment by the treasurer, 
Hatch, of notes of less denomination than five dollars. The 
decisions of law asked by the plaintiffs should have been given 
by the court below. 

II. The law plead in bar does not apply to this case. It 
applies to banking corporations and money dealers only. The 
9th section of the act to prevent illegal banking, &c., (R. C. 
1855, p. 288,) says “ the charters of all corporations shall be 
forfeited ” for any violation or evasion of the act. Apply the 
law to all, and there is not a town or city corporation in the 
State, a church corporation, or even school district or incor- 
porated school, that is not only barred of the collection of its 
debts, but has forfeited its charter. The learned Judge Scott 
saw the result of his argument in his opinion, (29 Mo. 71,) 
and wisely, in the face of the positive terms of the statute, 
limited the law as to the forfeiture of the charter. 

There is as much or greater reason for a limit in its appli- 
cation to this corporation ; for if it apply to all, it must work 
great wrong never intended by the law maker. 

It certainly was never intended that the school should be 
robbed of its debts by the mere act of an agent. 


Glover §- Shepley, Hatch § Campbell, for defendant in error. 


I. There was no evidence, that the corporation did not as- 
sent, or on which to predicate non-assent. 

II. The corporation was bound by the continued conduct 
of its officer. It is presumed to know what funds it had and 
that no other could be paid out. 

But if the instructions had been given the verdict must 
have been the same. Therefore this court will not reverse. 
Again, it will be observed that the corporation (the plaintiff 
in this suit) was incorporated after the provision in the act 
concerning illegal banking, on which the defence in this 
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action is based, had been incorporated into our code of laws. 
Hence its charter was taken with the knowledge of the exist- 
ence of the provision on which the defendant bases his de- 
fence. (Christian University v. Jordan, 29 Mo. 71.) 


Bay, Judge, delivered the opinion of the court. 


When this case was in this court before, the only point dis- 
cussed by counsel and noticed by the court, was whether it 
was incumbent upon the defendant to show that the treasurer 
of the corporation had authority from the board of directors 
to receive and pay out illegal currency. The court very 
properly decided that, as corporations were ideal, artificial 
persons, and could act only by and through agents, the 
authority would be presumed—that if an authorized agent of 
an incorporated company will for years continue in the vio- 
lation of law, and is never checked in it, nor his conduct dis- 
approved, that such company could not claim an exemp- 
tion from the consequences of his acts. But we think an- 
other question of far greater importance lies at the founda- 
tion of this case, and that is whether the act relating to ille- 
gal banking and the circulation of depreciated paper currency 
has any application to a corporation of this kind. 

In construing a legislative act of doubtful import it is ne- 
cessary to keep in view the object sought to be accomplished 
by the law-making power. The act in question was evidently 
intended to suppress an evil which had long existed in our 
State, and been a source of universal complaint. From the 
fact that our State bank (the only bank then in the State) was 
prohibited from issuing notes of a less denomination than five 
dollars, the small notes of foreign banks constituted the bulk 
of our paper circulation, and these banks found in many of 
our moneyed corporations, brokers and exchange dealers 
willing and active agents in the circulation of their worthless 
and depreciated paper. As tlese banks, most of which were 
wholly irresponsible, became discredited, their notes were 
bought up by their own agents at a ruinous discount, thus 
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imposing a heavy loss upon innocent holders, who paid full 
value for them and received them in good faith. 

This iniquitous practice of speculating upon their own pa- 
per was a source of large profit to the banks and heavy loss 
to the people, and to suppress it the Legislature enacted that 
‘no corporation within the limits of this State, (the Bank 
of the State of Missouri and its branches inclusive,) money 
broker, or exchange dealer, should pass or receive, within the 
limits of this State, any bank note or other paper currency 
of any kind promising or ordering the payment of money or 
other thing, of less denomination than five dollars,’ and im- 
posed severe penalties for a violation or evasion thereof, in- 
cluding, in cases of corporations, a forfeiture of their charter. 

Looking, then, at the character of the evil and the means 
employed to check it, we are inclined to the opinion that the 
Legislature did not intend to embrace corporations which are 
purely literary, scientific or charitable ; for such institutions, 
from the very nature of their organization, and the limited 
powers granted them, are incapable of contributing to the 
evil. But moneyed corporations, or corporations engaged in 
a business of profit, and whose aim is to make money, and 
who necessarily receive and pay out large sums of money, 
are and ought to be included within the provisions of the act, 
for it is in their power to contribute largely to the circula- 
tion of foreign paper. Railroad corporations, for instance, 
receive and disburse annually hundreds of thousands of dol- 
lars, and, if so disposed, might flood the State with the paper 
of any bank whose irresponsibility was unknown to the 
people. The same might be said of insurance companies, 
manufacturing companies, mining companies, and divers 
other companies in which capital is invested with a view to 
profit or income. 

If, however, we give the broad construction to the act 
which is contended for, it would include all village and 
town corporations, incorporated academies and school dis- 
tricts, orphan asylums, hospitals for the sick, lying-in hospi- 
tals for indigent and unfortunate females, asylums for the 
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deaf, dumb, blind, or insane, and in fact every literary or 
charitable association which may have received at the hands 
of the Legislature an act of incorporation. Surely the 
Legislature did not intend to deprive all these of their 
chartered rights, because some officer or agent may have 
received or paid out a one dollar note issued by a bank 
of another State. No possible good, but an incalculable 
amount of evil and injustice, would result from such legisla- 
tion. It certainly never occurred to those entrusted with the 
responsibility of making laws, that in their effort to prevent 
the circulation of worthless bank paper they were overthrow- 
ing all the literary and benevolent institutions of the State. 
The general tenor, scope and phraseology of the act forbid 
any such conclusion. 

Giving the statute, therefore, a fair and liberal construction, 
we are of opinion that it has no application to the Christian 
University, which is solely an educational corporation, and 
clothed with no other powers than those usually conferred 
upon similar institutions. 

In this view of the case the answer sets up matter which 
constitutes no bar to the plaintiffs’ right to recover; but, as 
the defendant may wish to avail himself of some other ground 
of defence, the cause will be remanded. 

Judgment reversed and cause remanded. Judge Bates 
concurring ; Judge Dryden not sitting, having been of coun- 
sel in the court below. 


WILLIAM TRUESDAIL, Appellant, v. Grorce B. SANDERSON, 
Respondent. 


Evidence—Hearsay.—The statements of one who is a competent witness and 
who is not a party to the suit are not evidence. 


Appeal from St. Louis Court of Common Pleas. 


Sanderson sued Field, Goodale, Smith, Barton, and Trues- 
dail, the plaintiff and appellant here, and Myerson, upon a 
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note made by Goodale to Field and Barton, endorsed to Smith 
and Barton, who endorsed to Truesdail, who endorsed to My- 
erson, Who endorsed to Sanderson. The suit was dismissed 
as to Goodale and Myerson, and judgment by default rendered 
against Field, Barton, Smith and Truesdail for fifteen hun- 
dred and ninety-five dollars and ten cents, on March 15th, 
1858. Execution issued upon that judgment, and appellant 
filed his petition to enjoin the judgment, alleging that after 
the judgment and issuing of execution he had learned that 
the judgment had been satisfied in the manner following, 
to wit : 

That Field had agreed with Myerson, the last endorser, 
that he, Myerson, should assume payment of the note, and 
that Myerson had accordingly transferred to Sanderson 
stocks, money and other property to pay this and one other 
note, and that plaintiff did not know of this arrangement 
until long after the judgment. 

Sanderson answered, denying that the note had been satis- 
fied in any manner, alleging that he knew nothing of the 
agreement between Field, the maker, and Myerson, and 
denied that Myerson had ever transferred any stocks or prop- 
erty to pay said note or any part thereof, or that said note or 
judgment had been secured or satisfied in any way or by any 
person. 

The case was tried by the court without a jury. The court 
admitted the deposition of Franklin B. Field, one of the par- 
ties to the judgment, but excluded therefrom the statements 
of Myerson, the last endorser of the note. 

The court found the issues for the defendant, Sanderson, 
and dissolved the injunction. 


Moody, for appellant. 


I. Sanderson is bound in good conscience to exhaust the as- 
sets and money of Myerson in his hands before attempting to 
compel appellant, a mere security, to pay the debt; under 
the arrangement above between him and Myerson, his at- 
tempt to compel appellant to pay the debt was a fraud. 
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It appears that Field, Barton, Myerson, Goodale, and all the 
other parties to this note, except appellant, are insolvent. 

If the respondent is not restrained from the course he is 
taking, gross injustice will be done. The instruction asked 
by appellant ought to have been given and the injunction 
made perpetual. 

II. The court below erred in suppressing a part of Field’s 
deposition. The admissions of Myerson, after the arrange- 
ment made between him and respondent or at the time of 
making it, are competent evidence for appellant. Myerson is 
the common debtor of both parties; it is his assets the court 
was called upon to marshal, and his statements are compe- 
tent evidence, especially when he is found in league with re- 
spondent in a contrivance to make appellant pay his debt. 

Should appellant be compelled to pay this judgment, he 
would have a right to be subrogated in the place of respond- 
ent as to the assets in his hands. This would involve further 
and unnecessary litigation. 


Whittelsey, for respondent. 


I. There was no error in excluding the statement of Myer- 
son from the deposition of Field; it was hearsay testimony 
and incomplete. Myerson was a competent witness and 
could have been sworn. 

II. The testimony did not prove that Sanderson had re- 
ceived payment of the judgment or note. It did not tend to 
prove it. It tended to prove that Sanderson had taken secu- 
rity for this with other debts, which was not payment. 

There was no evidence that Field and Barton had paid 
Myerson or that Myerson owned the note. There was no 
evidence that Sanderson had agreed with any one to take 
Myerson as solely liable upon the note. In fact there was 
no evidence to sustain the statements of plaintiff’s bill. Any 
security taken from Myerson for his liability as endorser 
would not discharge the other parties to the note. He was 
surety, not principal. Their equities were against Myerson, 
not Sanderson. 
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III. The plaintiff shows no equity in his bill. Judgment 
was rendered by default against the maker, who certainly 
knew the facts, but the plaintiff made no inquiry, set up no 
defence, used no diligence whatever. To entitle a party to 
enjoin a judgment at law, he must show that he has been guilty 
of no laches, or that he has used due diligence in his defence, 
or has failed on account of accident or fraud. (Bateman v. 
Willoe, 1 Sch. & Lefr. 201; Dodge v. Strong, 2 John. C. 
230; Marine Ins. Co. v. Hodgson, 7 Cranch, 332; Norris v. 
Griffin, Walk. Miss., 435; Lansing v. Eddy, 1 J. C. R. 49; 
Simpson v. Hart, 1 J. C. R. 91; Smith v. Lowry, 1 J.C. R. 
320; Barker v. Elkun, 1 J. C. R. 465.) No diligence what- 
ever was shown. (Sewell v. Freeston, 1 Ch. C. 65; Jarvis 
v. Chandler, 1 Turn. & Russ. 319.) 

Sanderson having recovered judgment, all presumptions 
were in his favor. 


Bates, Judge, delivered the opinion of the court. 


The court below properly excluded Field’s testimony of 
statements made by Myerson. They were hearsay merely, 
and nothing is shown to justify their introduction. For any- 
thing that appears in the record, Myerson was himself a com- 
petent and available witness. It was proper to exclude tes- 
timony by another of his statements. 

There was no evidence tending to prove some of the mat- 
ters stated in the petition, which were necessary to consti- 
tute the cause of action set up therein. The judgment for 
the defendant was properly rendered, and is affirmed. 

Judges Bay and Dryden concur. 


Louisa Lewis e¢ al., Respondents, v. Henry N. Hart, ADMIN- 
ISTRATOR, &c., Appellant. 


Slaves—Manumission.--A deed or act of manumission of a slave may be pre- 
sumed from such acts of the master as afford a sufficient ground for the 
presumption. 
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Appeal from St. Louis Circuit Court. 
Hart, Shreve and Boyce, for appellant. 


I. The main proposition in this case is, whether a free per- 
son of color can own a slave. The appellant insists that free 
persons of color are guaranteed the right to reside in this 
State. CR. C. 1095, § 8.) That license is the enly pre- 
requisite. ; 

II. The constitution of Missouri guarantees to every settler 
in this State the right to bring slaves into the State from any 
other slave State as long as slavery exists here. (R. C. 1855, 
Art. IIT., § 26, p. 69; Charlotte v. Chouteau, 11 Mo. 193.) 

Ill. The right to acquire, own and possess property is an 
inherent right under our form of government, without regard 
to color—slaves as other property. (Davis v. Evans, 18 Mo. 
252.) 

IV. The statute provides the mode of emancipation in this 
State. (R.C. 1478, § 1.) Judge Scott has decided that 
emancipation may be presumed, as any other fact. (Dur- 
ham v. Durham, 26 Mo. 510.) But, in this case at bar no 
presumption can arise, as the evidence shows conclusively 
that the respondent never was manumitted. 

V. If any fact was shown from which manumission might 
be inferred, then such inference can be drawn, as if the moth- 
er of respondent had devised her (respondent) property. 
Such a devise would not be good in Missouri. A bond may 
be presumed when required, after great lapse of time, as 
ownership from adverse uninterrupted possession. No such 
presumption can arise against a prohibitory statute. 

VI. The relation of parent and child does not enter into 
the consideration of this subject. If the mother of the re- 
spondent had been in debt, the respondent could have been 
taken in execution for its payment. 

VII. If the sale of respondent to her mother was void, 
then respondent is the slave of her vendor. The statute hav- 
ing fixed the mode of emancipation, and that mode not hav- 
ing been carried out actually, and no proof of presumptive 
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liberation appearing, but the contrary, how then does she 
claim her freedom? Ifit is claimed because of the merger 
of the relation of master and servant into that of parent and 
child, then every master (pari passu) who is also the father 
of a negro child has thereby lost his ownership. 





A. J. P. Garesché and Sharp & Broadhead, for respondents. 


The appellant presents to this court, in support of his ap- 
peal, but one question, which, plainly stated, is, that a negro 
once having been a slave, can only establish his emancipation 
by showing “ a last will or other instrument in writing, un- 
der seal, and proved or acknowledged in court,” &c. 

I. Freedom or manumission may, and should, be inferred 
from circumstances, from the acts and declarations of the 
parties, and it is not necessary that any deed or written act 
of emancipation be proven. 

To maintain the first proposition, sce 6 Gill & John. 
(Md.), case of Burke v. negro Joe, p. 1386. In Missouri, a 
deed or written instrument was necessary to manumit; but 
it was held that it should be presumed from circumstances. 
(Naylor v. Hays, 7 B. Mon. 478.) Master permits his slave 
to go at large and act as free, he is estopped from denying 
it. (flenderson v. Jason, 9 Gill, 484.) Establishing that 
deed of manumission must be inferred from the acts of the 
former owner, and permitting slave to act as free, &c. ( Dur- 
ham v. Durham, 26 Mo. 507.) Ifa devise is made to a 
slave by the owner, freedom will be presumed from this act, 
and the negro is entitled to freedom by implication. (Le- 
grand v. Darnall, 2 Pet. 670; Hall v. Mullen, 5 Har. & John. 
190.) 

II. Respondent is claimed to have been a slave of her 
mother, (a negro,) and one negro cannot hold another in 
slavery in this State. 

To maintain the second proposition, see 14 Georgia Re- 
ports, 197—the celebrated case of Bryan v. Walton—the 
point before us being treated of at page 197 and following. 
Also, the just and sound dictum of the late Chief Justice 
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Scott of this court, in case of Davis v. Hays, 18 Mo. 249, and 
3 Harr. 270. 

III. The mother could not hold her own child in slavery. 
The relation of master and slave was merged in the higher 
and holier relation of parent and child. 

To support the third point, see the case last mentioned, 
in 3 Harr. 270, in which the court decides that “a father 
cannot hold his own children in slavery, nor sell them as 
slaves, though he may have received them from the condition 
of slavery; Tindal v. Hudson, 2 Harr. 441, in which the 
Superior Court decides, not only that a free negro cannot 
hold a negro as a slave, but also that a parent cannot hold 
its own child in slavery; the very nature of the relation of 
master and slave forbids it; “humanity forbids it.” The nat- 
ural rights and obligations of a father or parent are para- 
mount to the acquired rights of master. The moment the 
parent acquires the child rescues it from bondage ; the rights 
of master and of parent become blended in the same person ; 
the lesser right of master yields to, and is merged in, the 
higher, holier and more sacred right of parent, and the child 
is free. 


Bay, Judge, delivered the opinion of the court. 


At the September term, 1859, of the St. Louis Circuit 
Court, plaintiff filed her petition (having previously obtained 
the consent of the court thereto) alleging that defendant, as 
administrator of the estate of Lizzie, alias Elizabeth Dickson, 
deceased, claimed her and her son George, a minor, as slaves 
of said estate. The petitioner further alleges that about sev- 
enteen years previous to the filing of her petition she was 
purchased by her mother, the said Lizzie, a free negro, on 
the condition that she should be emancipated, and that she 
was emancipated by said Lizzie at the time of the purchase 
aforesaid; that during the time intervening between said 
purchase and the death of said Lizzie, a period of about sev- 
enteen years, she and her child George, who was born after 
her emancipation as aforesaid, were considered and regarded 
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as free persons, and so conducted themselves with the knowl- 
edge and consent of said Lizzie. The petitioner prays that 
her right and that of her child to freedom may be established 
by the judgment of the court. 

The defendant in his answer denies having any knowledge 
or information sufficient to form a belief as to all the material 
allegations in the petition, and charges that said petitioner is 
not entitled to her freedom, nor is her son George, and that 
both are slaves belonging to the estate of Elizabeth Dickson. 

At the April term, 1860, a trial was had, and a verdict ren- 
dered for the petitioner, upon which the court rendered the 
usual judgment. A motion for a new trial being overruled, 
the defendant appeals to this court. 

The only questions for our consideration grow out of the 
instructions given and refused ; and to determine these prop- 
erly, it is important to keep in view the testimony given upon 
the trial, which was substantially as follows: 

George W. Manning, a witness in behalf of plaintiff, tes- 
tified that he had known plaintiff for twelve years, during 
which time she resided in the city of St. Louis. He also 
knew her mother, Lizzie Dickson, who died last summer. 
Louisa, for many years, lived in an alley between Carr and 
Biddle, and Twelfth and Thirteenth streets, and kept house 
for herself. Her mother never lived with her to his knowl- 
edge. She took in washing, and managed her own affairs. 
Her son George, who is nearly white, lived with her. 

John How, a witness, also introduced by the plaintiff, sta- 
ted that he had known plaintiff in St. Louis for about ten 
years. She hada husband who formerly belonged to witness, 
but had been freed by him. Her husband lived part of the 
time in Chicago, and he and his wife kept up a correspond- 
ence ; the Ictters passed through the hands of witness. Plain- 
tiff applied to witness, who was mayor of St. Louis, for a per- 
mit to live in St. Louis as a free woman. Witness granted 
it, but first required and obtained from her mother Lizzie, a 
writing for that purpose. Witness also gave her a pass to 
cross the ferry as a free person. The husband of plaintiff is 
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dead. Plaintiff took in washing for several persons; had 
money on deposit ; knows of her having five hundred or six 
hundred dollars; knew of her having a deposit account in 
her own name at the Boatman’s Savings Institution. Witness 
had made deposits for her, and all her transactions were in 
her own name. 

Another witness testified that she had known plaintiff eight 
or nine years; knew her mother Lizzie about nineteen years. 
Lizzie died in July, 1859, and owned the house she died in. 
Plaintiff lived in another part of the city and supported her- 
self and child ; plaintiff went to Chicago eighteen months or 
two years ago, and returned to St. Louis after the death of 
her husband ; plaintiff always passed as a free woman ; heard 
Lizzie say, about three weeks before she died, that plaintiff 
and her son George were free at her death, and they should 
not serve anybody after she died. 

Lucinda Miles testified that Lizzie told her that, at her 
death, her grandson George should have all of her property. 

Martha Brown, another witness, testified that she had often 
heard Lizzie say that Louisa was as free as she was, and that 
she had not bought her to be a slave for any person ; witness 
knew Lizzie well; lived in same house with her five years ; 
she always spoke of plaintiff and her son George as being 
free, and that the property she had was George’s; plaintiff 
and her mother visited each other, and her mother knew of 
her going to Chicago, and of her acting and living as a free 
person ; heard Lizzie say that she bought Louisa to be free, 
and not to be the slave of any one. 

George W. Manning being recalled, said he had many 
times heard Lizzie say that Louisa was free and could go 
where she pleased, and she intended to give her property to 
her child. 

The defendant offered no evidence. 

The court thereupon instructed the jury as follows: 

“Tf the jury find from the evidence that Lizzie Dickson, 
the mother of the plaintiff Louisa and the grandmother of 
the boy George, was a free negro; that before the birth of 
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George she purchased Louisa for the purpose of securing her 
freedom; that she treated Louisa as her daughter, and as a 
free person ; that she permitted her to live by herself, and to 
act as a free person; that she allowed her to go to Illinois to 
reside, and to remain there as long as she pleased; that on 
her return, after the death of her husband, she permitted her 
to live alone; that she allowed her in all respects to act and 
deal as a free person; that she frequently declared that Lou- 
isa and her child were free, and declared her purpose to give 
her property, at her death, to George, or to Louisa and 
George, then the jury are authorized to find that the plaintiff 
is a free person.” 

This instruction maintains the doctrine that a deed of man- 
umission may be, and ought to be, presumed by the jury, 
when the testimony adduced establishes a sufficient ground 
for such a presumption. The theory of the defence is, that 
the petitioner can only establish her freedom by the actual 
production of a last will, or deed, proved or acknowledged, 
as provided by statute. 

We are of opinion that the theory of the court is the cor- 
rect one. The case of Burke v. Negro Joe, reported in 6 Gill 
& John., is directly in point. The grandmother and mother 
of Joe were the slaves of one William Mackubin, who, in his 
lifetime, permitted them to go at large as free persons, to 
contract debts, rent farms, and support themselves and chil- 
dren. Mackubin died in 1805, and by last will bequeathed 
his property to his wife for life, remainder to his children. 
The widow administered upon the estate, and died in 1824, 
when her children took possession of the property. They all 
knew that the grandmother and mother of Joe were slaves 
of William Macubin, yet they set up no claim to them, but 
permitted them to enjoy unmolested their freedom. 

Upon these facts as stated in the opinion, the Supreme 
Court of Maryland held that a deed of manumission might be 
presumed; and it is proper here to remark that the statute of 
Maryland in relation to the emancipation of slaves does not 
very materially differ from our own. The same doctrine is 
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maintained in 9 Gill, 484, and 7 B. Mon. 478; and was ap- 
proved by this court in Durham v. Durham, 26 Mo. 507. If 
the question was a new one, we should certainly favor this 
view of it, for we think no good reason can be given why the 
general doctrine of presumption, as applied to deeds, patents, 
&c., should not be extended to deeds of manumission. 

The judgment in this case is for the right party; violates, 
as we think, no rule of law, and iscommended by justice and 
humanity. Let it be affirmed, the other judges concurring. 


—__+e#02+>——_— 


Grorce G. Prespury, Appellant, v. Georce B. MicHarL and 
THomMAS CAMPBELL, Respondents. 


Note—Alterations.—The insertion at the end of a note of the words “bearing 
ten per cent. interest from maturity ” is a material alteration, and avoids 
the note as to all parties not assenting thereto. (Ivory v. Campbell, supra 
p- 398 and Owings v. Arnot, supra p. 406.) 


Appeal from St. Louis Circuit Court. 
Doan and Eaton, for appellant. 


I. The law is unmistakably clear, that any change made in 
a note by a party not interested in the note itself, or liable 
on it, or entitled to proceeds, does not vitiate the instrument 
unless done at the instance of some one within the above 
exception. 

The distinction ignored by the court below, clearly taken 
in all the books, is that the same change in a written instru- 
ment is either an alteration or a spoliation according to the 
person who makes it. If the instrument is changed in its 
legal consequences by a party to the note or the holder, being 
the owner, it is thereby avoided, say the authorities ; and in 
this State, where the old common law strictness most nearly 
prevails, even in the hands of an innocent party. 

The cases in this State are, Aubuchon v. McKnight, 1 Mo. 
812; Briggs v. Glenn, 7 Mo. 572; Trigg v. Taylor, 27 Mo. 
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542; Haskell v. Champion, 30 Mo. 136. In each of these 
cases the alteration was by a party to the instrument or the 
owner. There is no modern case and none in Missouri which 
declares an instrument void when altered by one not a party 
to it or the beneficiary holder of it. 

And there are two cases in Missouri decisive upon this 
case in favor of the plaintiff. The first is that of Medlin v. 
Platte County, 8 Mo. 235. The alteration was made in this 
instance by the agent in charge of the note, and consisted in 
the erasure of the name of a party ; yet the court say, the act 
of the agent, having been unauthorized, was merely a spolia- 
tion and did not void the note. 

The second case is that of Lubbering v. Kohlbucher, 22 
Mo. 596. (Fullerton v. Sturgis, 4 Ohio, State R. 529; Van 
Brunt v. Eoff, 85 Barb., S. C. 501.) 


Lackland, Cline § Jamison, for respondents. 


Bay, Judge, delivered the opinion of the court. 


There is no material difference between this case and the 
case of Ivory against the same defendants, decided at the 
present term of this court. 

We there held that the insertion of the words “ bearing ten 
per cent. interest from maturity”? was not the filling of a blank, 
as the note was a perfect instrument without it; but that it 
was the adding of words to the end of the note, materially 
changing the terms of the contract, by enlarging the liability 
of the endorser, and that such alteration rendered the note 
invalid as against the endorser, he never having consented to, 
or ratified the same. 

In this case, however, several instructions were asked by 
plaintiff and refused, the object of which was to define the 
well known distinction between alterations made by parties 
and alterations made by strangers, which latter are styled 
spoliations. 

The court, however, did instruct the jury that if they be- 
lieved from the evidence that the words relative to interest 
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were inserted in the notes by any other person than Camp- 
bell or his agent, or the plaintiff or his agent, and without 
the knowledge or consent of either, then the insertion was a 
mere spoliation, and not a material alteration of the notes. 

This instruction gave the plaintiff the full benefit of the 
distinction contended for, but had the court refused to in- 
struct the jury at all in reference thereto, it would have fur- 
nished no ground for a reversal, for the evidence in the case 
did not not even tend to prove that it was a mere spoliation ; 
on the contrary, it was shown conclusively that the alteration 
was made by Hubbell, who was the general clerk and finan- 
cial agent of Campbell, with unlimited powers in all matters 
relating to the negotiation of the notes. Hubbell drew the 
notes, took them to Michael to procure his endorsement, and 
then negotiated them with plaintiff, or one Taylor, who rep- 
resented plaintiff in the transaction. Hubbell had been in 
the habit of transacting Campbell’s financial business for 
years, even to the extent of filling blanks in notes executed 
by Campbell, and negotiating them in such mode and upon 
such terms as he thought proper. In point of fact, Campbell 
seems to have entrusted that branch of his business entirely to 
Hubbell, without any specified instructions or directions. To 
hold, therefore, that the act of Hubbell was the act of a 
stranger, and thereby invoke the doctrine of spoliation, would 
be to disregard the evidence in the cause. 

Let the judgment be affirmed; the other judges concurring. 


JAMES M’Camant, Respondent, v. Jutius Buscu, Appellant. 


Practice—Instructions.—Instructions given must be applicable to the case made 
by the evidence. 


Appeal from St. Louis Law Commissioner’s Court. 
S. H. Gardner, for appellant. 
Wm. H. Lackland, for respondent. 
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Bates, Judge, delivered the opinion of the court. 


This suit was brought before a justice of the peace upon 
an account for services rendered in and about selling a house 
and lot to one Reed. The defendant had judgment before 
the justice and the plaintiff appealed to the Law Commission- 
er’s Court, where the plaintiff had judgment, and the defend- 
ant appealed to this court. 

At the trial the evidence showed that the defendant wished 
to sell his house, and had employed other persons than the 
plaintiff as agents to sell it, one of whom was the son of the 
plaintiff, who occupied the same office with the plaintiff, but 
had no connection with him in business; that Reed spoke of 
buying the house, and asked the plaintiff if he had authority 
to sell it, who replied that he had not, but thought his son 
had. Reed told him that if he could get the property for a 
named price he would buy it, and plaintiff told Reed that he 
would see the owner and see what could be done. It ap- 
peared that plaintiff procured a meeting between Reed and 
the defendant, when some conversation took place between 
them respecting a sale of the property, but that no sale was 
made to Reed and no positive agreement for a sale. There 
was no evidence whatever that the defendant authorized the 
plaintiff to sell the property ; on the contrary, if he acted as 
agent for anybody it was for Reed, the proposed purchaser, 
rather than for the defendant, the proposed vendor. 

The court, at the instance of the plaintiff, instructed the 
jury that if the defendant authorized the plaintiff to sell the 
property, and plaintiff did, by his exertions, find and intro- 
duce to defendant a purchaser for said property, and that 
defendant and said purchaser made a bargain that the pur- 
chaser was to take the same, and that the terms of sale were 
agreed upon, and that said purchaser was ready and willing 
to comply with the bargain, and that plaintiff used his en- 
deavors and did carry out his part of said bargain, and that 
defendant failed to comply with his part of said bargain, then 
they will find for plaintiff. 
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This instruction was erroneous, because it was wholly in- 
applicable to the case made by the evidence. 

1. There was no evidence that the defendant authorized 
the plaintiff to sell the property. 

2. There was no evidence that the plaintiff did, by his ex- 
ertions, find a purchaser for the property; on the contrary, 
the proposed purchaser, Reed, found the plaintiff. 

3. There was no evidence that the plaintiff carried out his 
part of said bargain, or even that he had any part in any 
bargain. The bargain referred to was supposed to have been 
made between the defendant and Reed, in which the plain- 
tiff had no part. ‘ 

4. There was no evidence that the purchaser was ready 
and willing to comply with the bargain, nor that the defend- 
ant failed to comply with his part of said bargain. 

The only evidence on the subject was that of Reed, who, 
after stating that he agreed with defendant to purchase the 
property, if he should get possession in ten days, said: ‘I 
thought defendant backed out, and he said, I did.” 

Some other instructions were given which did not cure the 
faults in this, and some instructions were refused which might 
have been given, but it is not thought necessary to examine 
them. 

Judgment reversed and cause remanded. Judges Bay and 
Dryden concur. 





Henry BuesseMEYER, Respondent, v. Henry STUCKENBERG, 
Appellant. 


Practice—Exceptions.—The record must show the reasons of objections to evi- 
dence, and also the evidence upon which instructions are predicated. 


Appeal from St. Louis Circuit Court. 
Shreve and Boyce, for respondent. 


H. N. Hart, for appellant. 
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DrybEN, Judge, delivered the opinion of the court. 


This was an action to recover an unpaid balance of the 
price of a lot of cord-wood alleged to have been sold to the 
defendant by a factor of the plaintiff. The case was tried by 
a jury, and the verdict and judgment were for the plaintiff, 
and the defendant appealed. 

In the condition in which we find the record it is impossi- 
ble to say whether error was committed by the lower court 
or not. The first error complained of consists in the permis- 
sion given the plaintiff to read the deposition of the witness 
Berg. The defendant’s objections to the deposition is unac- 
companied by the statement of any reason on which it is 
based, and for this cause alone the objection ought to have 
been disregarded. But, aside from this, if it was proper now 
to examine the deposition to see whether for any cause it was 
objectionable, we could not do so because the deposition is 
not put into the record, and we are therefore left in the 
dark as to its character and contents. 

It is also complained that the court misdirected the jury 
at the instance of the plaintiff, and refused instructions which 
ought to have been given for the defendant. The court be- 
low ought to have instructed with reference to the evidence 
before it, and as the record fails to show us what that evi- 
dence was, it is our duty to suppose it was such as would 
sustain the action of the court. Let the judgment be affirmed. 
The other judges concur. 


—_+eee-——_ 


LIVERMORE AND CooLey, Appellants, v. James H. Eppy’s Ap- 
MINISTRATOR, MANLIUS BRANHAM, Respondent. 


Practice—Depositions.—To authorize the reading of a deposition taken for the 
reason that the witness was about to leave the State, it must appear by other 
evidence than that contained in the deposition that the witness is absent 
from the State at the time of trial. (R.C. 1855, p. 658.) > 

Landlord and Tenant.—The quitting of the premises occupied by a tenant dur- 
ing the term, and sending the key to the landlord, who proceeds to repair 
and use the house, does not discharge the tenant from his liability to pay 
rent, unless the landlord consent to acquit the rent. 
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Appeal from St. Louis Land Court. 
Bland and Colman, for appellants. 


I. The court erred in admitting the deposition of Voorhis. 
The 28th section of the act concerning depositions (R. C. 
1855, p. 658) specifies the cases in which depositions may be 
read and used in evidence, and in no other cases may they 
be so read and used.. 

The first case provided for in this act is that where “the 
witness resides or is gone out of this State,”’ and the defend- 
ant read from the deposition itself, without any other proof 
to establish the fact, that deponent had gone out of this State. 
Now we say, 1. It was not competent to establish such fact 
by the deposition itself, because the fact must first be made 
to appear to the court by some competent evidence before the 
deposition can have competency, or can be read or used as 
evidence in the cause for any purpose whatever. (Grinnan 
v. Mockbee, 29 Mo. 345.) 

2. Even assuming that a fact required by the statute to be 
established by the deposition itself—yet the statement in the 
deposition by the witness, to wit, “I start this evening for 
Salt Lake City, in Utah Territory, and shall be absent for a 
year or more,”’ does not by any means establish the fact that 
at the time of the trial he resided or had gone out of the 
State. (Gaul v. Grenger, 19 Mo. 541.) 

Il. The court erred in giving the second of said instruc- 
tions. To constitute a surrender by operation of law, the 
landlord must not only accept it with the purpose of holding 
it, but of holding it discharged of the tenancy. (Kerr v. 
Clark, 19 Mo. 152.) The removal of a tenant and giving the 
key to the landlord does not amount to asurrender. (Pren- 
tiss v. Warne, 10 Mo. 601.) 


Lackland, Cline § Jamison, for respondent. 


I. There was error in the court below in giving instruc- 
tions to the jury, because they were legal and proper and 
applicable to the case. 
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A surrender of the leased premises and acceptance thereof 
before the end of the term discharges the tenant from the 
payment of rent. (Davidson v. Donadi, 2 E. D. Smith’s R. 
N. Y. 121; Guinmann v. Legge, 8 Barn. & Cress. 324; 5 
Taunt. 518.) 

II. The court did not err in admitting in evidence the de- 
position of Voorhis, because there was sufficient evidence, 
besides the deposition, of a surrender and acceptance of the 
leased premises, which was the whole matter in controversy. 
With regard to the deposition of Voorhis, in the case cited 
(19 Mo. 541), the deponent stated that he started for Europe 
on the morrow, but did not state how long it would take him 
to go, nor how long he would be absent. Voorhis, however, 
deposes that he is going to a far off country and will be 
absent a year or more. It is the fact that he will remain 
absent that admits the deposition. 


DryDEN, Judge, delivered the opinion of the court. 


This was a suit by the appellants against Eddy to recover 
the rent of a dwelling-house in the city of St. Louis, for the 
month of May, 1855. There being a verdict and judgment 
for the defendant, the plaintiffs appealed to this court. 

On the trial it appeared that Eddy had occupied the house 
as tenant of the appellants from the first of April, 1852, till 
the 3d of May 1855, at an annual rent of five hundred and 
fifty dollars, payable monthly, at the end of each month; and 
that on the last named day he paid to the appellants’ col- 
lector the rent for the month of April, and offered to pay 
for the three days in May, but the collector refused to re- 
ceive it. On the same day Eddy vacated the house and sent 
the key to Livermore’s residence, where it was delivered to a 
domestic. In a day or two afterwards Eddy caused a tender 
of the three days’ rent to be made to Mr. Livermore in per- 
son, which was refused, Livermore insisting upon his right 
to rent for the entire month. It also appeared that persons 
were seen making repairs about the house at some time dur- 
ing the month of May, after Eddy’s removal, but there was 
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nothing tending to show that the house was occupied by any 
tenant, nor anything to show any previous notice of Eddy’s 
intention to quit. 

The only questions arising in the case which we need no- 
tice relate to the action of the court in the admission in evi- 
dence of the deposition of the witness Voorhis, and in the 
giving of the instructions asked by the defendant. 

In the deposition the witness states: “I start this evening 
for Salt Lake City in Utah, and shall be absent for a year or 
more.” 

In order to account for the absence of the witness from 
the place of trial the defendant offered the above recited 
statement, and the court, against the objection of the appel- 
lants, permitted it to be read, and then against their further 
objection permitted other parts of the deposition to be read 
to the jury. This was in palpable violation of the law. The 
statute provides that in lieu of examination of the witness in 
open court, his deposition in certain enumerated cases may 
be read in evidence, one of which is, where the witness * re- 
sides, or is gone out of this State.” When, therefore, a 
deposition is offered, the first issue to be tried is as to its 
competency as an instrument of evidence. This is to be es- 
tablished by proof of the existence of the state of case which 
warrants its use; and the very nature of the proceeding pre- 
supposes the proof to come from a source foreign to the 
deposition whose competency is on trial, otherwise the pre- 
liminary issue is a farce. 

The instructions given at the instance of the defendant, 
and to the giving of which the appellants excepted, are as 
follows, viz: 

1. “If the jury believe from the evidence in the cause 
that the defendant delivered the possession of the prem- 
ises to the plaintiffs on the 3d day of May, 1855, and that 
they, or either of them, accepted the same with intent to dis- 
charge the defendant from further payment of rent, then 
plaintiffs cannot recover the rent for said month of May.” 

2. “If the jury believe from the evidence in the cause 
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that the plaintiffs, or either of them, accepted the key of the 
defendant, and took possession of the house, and used the 
same and made repairs thereon during the month of May, 
1855, on their own account, then the plaintiffs cannot recover 
the rent for said month.” 

The first instruction is unsupported by the evidence, and 
is therefore bad. 

There is‘nothing tending to prove, as the instruction as- 
sumes is the case, any agreement or understanding on the 
part of the appellants that they were to exonerate the defend- 
ant from the payment of the rent, but, on the contrary, all 
the evidence on the point is opposed to this theory. 

The second instruction rests the defendant’s discharge not 
upon any agreement of the appellants to discharge him, 
but alone upon their accepting the key, and using and re- 
pairing the house. This puts the defence on ground too 
narrow ; it gives to the facts enumerated an importance they 
do not in the law possess, and rejects the most essential ele- 
ment of the defence, to wit, the agreement of the appellants. 

The appellants’ possession and use of the property could 
not, independent of any agreement to acquit, have the effect 
of acquitting the defendant of his liability for the rent. The 
Land Court committed error in the admission of the deposi- 
tion and in giving the instructions, and its judgment is 
therefore reversed and the cause remanded for a new trial. 

The other judges concur. 


—_4+2e0e>—_—_ 


Sr. Louis Gas Licut Company ef al., Appellants, v. BARTHOL- 
omew Retss, Respondent. 


Confirmation.—A confirmation made by the old board of commissioners, in 
1811, to A., or his legal representatives, is a confirmation to A., or to those 
who prove themselves to hold the title derived from A., and not to the per- 
son presenting the claim. (Hogan v. Page, 22 Mo. 55, and 32 Mo. 68, 
affirmed.) — 
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Appeal from St. Louis Land Court. 


This was a suit in ejectment for a lot of ground in St. 
Louis. Title shown as follows: 


“Concession by Cruzat to John B. Provenché for one by 
three arpens of land at the mouth of the Taillon creek, now 
Mill creek, in 1784. In September, 1784, John B. Proven- 
ché sold to J. Friar Bernardo, of Limpach, one and a half 
arpens front by three arpens deep.” 

Inventory of the estate of Louis Ride, containing the fol- 
lowing: “A grant of land three arpens deep by one and a 
half wide situated on the river bank, on the south and near the 
mouth of the little river Taillou, in favor of John Baptiste 
Provenché, with the deed of sale made of said Jand to Rev. 
Friar Bernardo, of Limpach, the said sale being transferred to 
the deceased, Louis Ride, as so certified by the said Reverend 
Friar, marked No. 5.”? Inventory made in December, 1787. 

In December, 1787, the said three by one and a half arpens 
were sold to Louis Ride, jr. Louis Ride, jr., sold to Jos. Bay- 
ancour one by three arpens of land in May, 1788. Philip 
Riviere conveyed to Calvin Adams in December, 1805, by 
deed reciting that ‘‘ Joseph Bayancour, who, for and in con- 
sideration of the sum of forty dollars, sold the said land (one 
by three arpens) to Philip Riviere, party to these presents,” 
and Philip Riviere sold the same to Calvin Adams. 

Calvin Adams, upon the foregoing papers and a plat, filed 
his claim for a confirmation before the old board of commis- 
sioners, 28th February, 1806. 

1811—December 6. Confirmation as follows: ‘ Calvin 
Adams, assignee of John Babtiste Provenché, claiming one 
and a half by three arpens of land situate south of the town 
of St. Louis, produces a concession from Cruzat to John B. 
Provenché, dated 31st August, 1784. 

‘The board grant to the legal representatives of John Bap- 
tiste Provenché one and a half arpens by three arpens of land, 
* * * and order the same to be surveyed conformably to pos- 
session, survey at expense of claimant.” 
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1845—June 13. U.S. survey No. 319 of this confirmation 
so as to include the premises in question. 

Deed from Calvin Adams to plaintiff. Deeds from heirs of 
J. B. Provenché to plaintiff. 


B. A. Hill, for appellant. 


I. The foundation of the title is the confirmation by the 
United States in 1810; the Spanish title giving no claim at law 
or in equity that could be enforced in a court of justice. 
(Acts of Congress of 1805 & 1807, pp. 123, 153, Pub. Lands, 
vol. 1; Strother v. Lucas, 12 Pet. 458; Mackay v. Dillon, 4 
How. ; LeBois v. Brammell, 4 How. ; Chouteau v. Eckart, 2 
How.) 

II. The confirmation is to the claimant and no other per 
son, (p. 123, § 4, p. 154, § 4, Pub. Lands, vol. 1.) 

The express words of the grant are capable of no other 
construction. (Sec. 4, act of 1807.) 

III. The decisions of the Supreme Court of the United States 
and of this State are conclusive to the same effect. (Landes 
v. Perkins, 12 Mo. 254, 255; Strother v. Lucas, 12 Pet. 458 ; 
id. 6 Pet. 772; Bissell v.‘Penrose, 8 How. 338; Boone v. 
Moore, 14 Miss. 420.) 

IV. The confirmation is to Provenché or to Adams, and the 
foundation of the title is from the United States by force of 
the acts of 1805 and 1807. 

If the confirmation is to Provenché in 1808, Friar Bernardo 
has no title by the express words of the 4th section of the act 
of 1807. All claim by Friar Bernardo is expressly barred by 
the act. 

As the grant in this case of Provenché is defined by the 
United States survey, the title has passed to the confirmee 
for the land surveyed, and for no other or different land. 
(Magwire v. Tyler, 24 Mo. 484; West v. Cochran, 17 How. ; 
Carondelet v. St. Louis, 1 Black. ) 


T. T. Gantt, for respondent. 


I. The case may be thus summed up: 
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a. Concession to Provenché, dated August 21, 1784. 

b. Deed from Provenché to Limpach, dated September 16, 
1784. No deed from Limpach to anybody. 

c. Proceedings in the matter of the succession of Louis Ride 
whereby it appears that his claim to this land was sold to 
Louis Ride, jr., (1787.) 

d. Deed from Louis Ride to Bayancour, dated May 26, 
1788. No deed from Bayancour to anybody. 

e. Deed from Philip Riviere to Calvin Adams, dated De- 
cember 3, 1805. 

These are the papers preceding the presentment of the 
claim to the old board. Pending its consideration by that 
board Adams’ interest in it was sold to Carr, under whom, as 
well as under Tournot, heir of Provenché, plaintiff claimed 
by derivative title. 

The case lies in a small compass, according to the repeated 
decisions of the court. The confirmation was‘to Limpach 
under the evidence adduced. (Hogan v. Page, 22 Mo. 55; 
Hogan v. Page, 32 Mo. 68.) . 


Bates, Judge, delivered the opinion of the court. 


The plaintiffs claimed title as derived from two different 
sources, that is, from Calvin Adams and from the heirs of 
Provenché. 

The first instruction given defeated their claim under 
Adams. 

That instruction was correct. Although Adams presented 
the claim to the board, the confirmation was made expressly 
to Provenché or his legal representatives. 

It did not enure to Adams merely for the reason that he 
was the claimant. (Hogan v. Page, 22 Mo. 55, S. C. 82 Mo. 
68; Mercer v. Letcher, 22 Mo. 66; Papin v. Massey, 27 Mo. 
445.) 

Nor did the deeds given in evidence show a connected chain 
of title from Provenché to Adams. 

The second instruction given defeated their claim under 
the heirs of Provenché, and it was also correct. The con- 
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firmation enured to Provenché, if he was living and had not 
conveyed the property. If he had conveyed the land, it 
enured to his assignee, and it only enured to the heirs if Pro- 
venché was dead, and had not conveyed his claim. (Papin 
v. Massey.) The conveyance given in evidence from Pro- 
venché to Limpach was effectual to pass his title, and the con- 
firmation enured to Limpach or his assignees, if he had any, 
and the plaintiffs did not show themselves the assignees of 
Limpach. 
Judgment affirmed ; Judges Bay and Dryden concur. 


A. McDoweti & Co., Respondents, v. Epwarp Morean ef al., 
Appellants. 


Action—Attachment.—Where a bond for the forthcoming of the property at- 
tached before a justice is taken by the officer, and the property is not pro- 
duced in obedience to the judgment and order of court, the plaintiff in the 
attachment has no cause of action upon the bond, either by motion or suit, 
until the bond is duly assigned to him. (R. C. 1855, p. 266.) 

Justices’ Courts—Jurisdiction.—A justice of the peace has jurisdiction to enter 
judgment on motion upon a forthcoming bond taken in an attachment suit 
commenced before him, although the penalty exceeds his jurisdiction in a 
direct suit upon the bond. (R. C. 1855. p. 266, & p. 925-6.) 


Appeal from St. Louis Law Commissioner’s Court. 


S. H. Gardner, for appellants. 


I. Neither the justice before whom the suit was commenced 
nor the Law Commissioner’s Court had jurisdiction of the 
subject matter of the action. 

The suit was founded on a penal bond, the penalty being 
one hundred and sixty-one dollars and twenty cents. (1 R. 
C. 1855, p. 266, § 14.) 

II. Because, at the time this suit was brought, plaintiff 
had no cause of action against the defendants. The bond 
was made to P. W. Manning as obligee. The statute provides 
that he may assign the bond, and then the assignees might 
proceed in their own names. But this bond was not as- 
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signed at the time of the trial before the justice, and no as- 
signment was pretended to be made until the bond was offered 
in evidence. On the trial in the Law Commissioner’s Court, 
the plaintiffs having had no cause of action against defend- 
ants in the court where the suit was originally brought, they 
could not place themselves in any better position in the ap- 
pellate court by procuring the assignment to be made there. 
The assignment might perhaps have been effectually made 
at the trial before the justice, but having failed to procure it 
there, they were bound to stand upon their cause of action 
as it was when it left the justice’s court. (2 R. C. 1855, p. 
973, § 18.) 


Dryben, Judge, delivered the opinion of the court. 


The plaintiffs sued Clark by attachment, and recovered 
judgment against him before a justice of the peace. After 
return of nulla bona on an execution issued on the judg- 
ment, the plaintiffs resorted to the present proceedings by 
motion against the obligors in the forthcoming bond given in 
the original suit for judgment for the value of the property 
attached, or so much thereof as should be sufficient to pay 
the amount due on the execution, and the justice having 
given judgment against the obligors they appealed to the 
Law Commissioner’s Court, where, on a trial anew, they 
were again unsuccessful, and they have appealed to this court. 

The statute fully warrants a proceeding like the one at- 
tempted in this case, and renders the obligors liable to a 
judgment in favor of the plaintiff for a sum sufficient to pay 
the primary judgment and damages; but, in order to this 
remedy, it is first the duty of the justice to direct the assign- 
ment, and of the constable to assign the bond to the plaintiff. 
Until the assignment is made, the plaintiff has no cause of 
action on the bond, which he can enforce in any form. (R. 
C. 1855, p. 266.) 

In this case no assignment was made until pending the 
trial in the Law Commissioner’s Court. It was then too late, 
and of no avail so far as the then proceeding was concerned. 
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The plaintiffs could recover upon such title only as they had 
when they commenced before the justice, and having none 
then, they must of necessity go out of court. 

The penalty of the bond being one hundred and sixty-one 
dollars, being in excess of the ordinary jurisdiction of justices 
of the peace, the counsel for the defence made the point be- 
fore the law commissioner that the justice had no jurisdic- 
tion, and for this cause moved to dismiss. We think the ob- 
jection was not well taken. The statute intends to give the 
party choice of two remedies: the one by motion in aid of 
the original suit, the other by an independent action at law 
based on the bond. In the one case, the jurisdiction of the 
justice is unaffected and unrestrained by the amount to be 
recovered, the general law defining the jurisdiction of jus- 
tices’ courts having no application; in the other, the juris- 
diction is determined by the amount of the penalty of the 
bond sued on. 

Because the bond was not assigned to the plaintiffs before 
the institution of the proceedings in the case, the judgment 
will be reversed and the proceeding dismissed. 

The other judges concur. 


——+e @e+,—___ 


BERNARD SmitH, Respondent, v. ANDREW SmiTH, Appellant. 


Partnership—Accounts.—W hile the accounts of the partnership remain unad- 
justed, one partner cannot recover of the other any money received on part- 
nership account. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action instituted before a justice of the peace, 
on the following account: 

“1855.—Andrew Smith to Bernard Smith, Dr. To amount 
of cash due Bernard Smith by defendant as plaintiff’s por- 
tion of cash, by defendant received for work done on North 
Missouri Railroad, section 24, in St. Charles county, ninety 
dollars; interest on same since 1st January, 1856, 3 years 
and 9 months.” 

36—VOL. XXXIII. 
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There was a trial before the justice, which resulted in fa- 
vor of defendant, from which an appeal was taken to the Law 
Commissioner’s Court, where, on trial had, the testimony of 
both parties showed that the parties to this suit, with one 
Bernard Murphy, entered into copartnership for the joint 
prosecution of the work in section 24 of North Missouri Rail- 
road, to share equally in loss or gain; that, in pursuance of 
the articles of copartnership, the partners commenced the 
prosecution of the work ; that plaintiff remained on the work 
about two months, when he left of his own accord, for the 
reason, as he assigned, that there was not sufficient money 
coming out of the work. The work was afterwards prosecuted 
till finished by the defendant and the other partner, Murphy. 

The defendant asked the following instruction, which was 
refused : 

“The jury are instructed that one partner cannot maintain 
an action, like the present, against another partner whilst 
the partnership concerns remain unadjusted, or until a set- 
tlement of the partnership is had.” 

The court gave the following instructions at defendant’s 
instance : 

1. If the jury believe from the evidence that, by the terms 
of articles of agreement between plaintiff and defendant, 
plaintiff was to attend on the work from day to day, and 
that, in violation of said agreement, plaintiff abandoned the 
work, plaintiff cannot recover any profits accruing from said 
work after his said abandonment. 

2. If the jury find from the evidence that plaintiff, with 
defendant and Bernard Murphy, entered into partnership to 
perform certain work on North Missouri Railroad; that in 
pursuance of said partnership the said parties proceeded to 
prosecute said work ; that plaintiff before the termination of 
the work for the performance of which said partnership was 
formed, without good cause, left and abandoned said work, 
then plaintiff cannot recover any profits of said work made 
or accruing after the time when plaintiff left. 
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E. T. Farish, for appellant. 


The principal question in this case grows out of the instruc- 
tion asked by the defendant and refused by the court; that 
is, that one partner of a firm associated together for the joint 
prosecution of work, cannot, whilst the affairs of the partner- 
ship remain unadjusted, or before a settlement is had, bring 
an action of assumpsit against his copartner for his portion 
of cash received for the work so performed; that a suit for 
a settlement, of which a justice of the peace, as in this case, 
would have no jurisdiction, is plaintiff's only remedy. 
That this action, under the facts preserved in the record, can- 
not be maintained. (Stothert v. Knox, 5 Mo. 112 ; Springer 
v. Cabell, 10 Mo. 640.) 


Bates, Judge, delivered the opinion of the court. 


The first instruction asked by the defendant should have 
been given. The proper action was for a settlement of the 
partnership accounts. 

Until the acconnts are settled, the plaintiff cannot recover 
a portion of the money received by the defendant on the 
partnership account. (Springer v. Cabell, 10 Mo. 640.) 

Judgment reversed. Judges Bay and Dryden concur. 


Tue Mecuanics’ Bank, Respondent, v. Partie KLEIN ef al., 
Appellants. 


Pleading—Answer.—The answer must directly traverse or confess and avoid 
the allegations of the petition. 

Practice—Motion.—The motion for judgment, notwithstanding the answer, is 
no part of the record unless made so by the bill of exceptions. 


Appeal from St. Louis Circuit Court. 
H. M. Hart, for appellants. 


Lackland, Cline and Jamison, for respondent. 


This was an action brought by the Mechanics’ Bank, based 
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on a lease alleged to have been executed on the 15th day of 
November, 1858, whereby said bank leased to Charles De 
Wald, Philip Klein, and Constant Schnerr, certain premises 
in the city of St. Louis, being the basement story of the build- 
ing situated on the southwest corner of Third and Chesnut 
streets; that among other things the said DeWald, Klein and 
Schnerr covenanted to pay plaintiff for said premises an an- 
nual rent of eight hundred dollars, that is to say, two hun- 
dred dollars on the first day of April, July, October, and Jan- 
uary, of each and every year during said term. That it was 
also agreed and stipulated in said lease, that if said rent- 
should at any time become due and remain unpaid, it should 
bear interest at the rate of ten per cent. per annum from the 
time the same became due until paid. 

The petition further states, that on the 25th of June, 1859, 
the said DeWald, Klein and Schnerr, by their deed in writing 
under seal of that date, for value received, did convey and 
transfer unto Philip Schladtweiler the deed of lease and the 
premises therein described, given by the Mechanics’ Bank as 
aforesaid, to have and to hold the same, with all of the cove- 
nants therein contained, and subject to the rents therein con- 
tained; that for value received said Philip Schladtweiler, 
Philip Klein, and Peter Wegman, executed said deed of as- 
signment on said day last aforesaid, whereby said defendants, 
Philip Schladtweiler as principal and Philip Klein and Peter 
Wegman as securities, covenanted and agreed to and with 
the Mechanics’ Bank to pay the rent as aforesaid in said deed 
of lease specified, and at the times therein stated, and to do 
and perform all of the covenants therein contained; that 
there is due on account of the rent of said premises the sum 
of four hundred dollars for two quarters, ending on the Ist 
of January, 1860, and prays judgment against the defend- 
ants, Schladtweiler, Klein and Wegman, for said amount, 
with ten per cent. interest. 

The answer to this petition, by Klein and Wegman, stated 
that they are not liable to the Mechanics’ Bank, as alleged in 
their said petition, in any sum whatever on the assignment 
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set forth in the petition, or by virtue of anything contained 
in said assignment. They, further answering, say that plain- 
tiff is not entitled to recover from them in this action for 
any rent whatever, or in any sum whatever for rent, as is 
alleged in the petition. They further deny that they ever 
received any value from plaintiff for the execution by them 
as securities for Schladtweiler, and say that the plaintiff has 
no cause of action against them whatever. The plaintiff 
moved the court below for judgment notwithstanding the 
answer. 

This motion for judgment the court below sustained, and 
rendered judgment by default against the defendants, Klein 
and Wegman, and for this error they appealed. 


DrybEN, Judge, delivered the opinion of the court. 


The answer in this case did not contain the shadow of a 
defence. It denied no material allegation of the petition, 
nor did it set up any new matter in avoidance, and the court, 
therefore, committed no error in sustaining the plaintiff’s 
motion for judgment. But, aside from the merits, the judg- 
ment is obliged to be affirmed, for the reason that no excep- 
tion whatever is saved or attempted to be saved. 

Let the judgment be affirmed, with ten per cent. damages. 
The other judges concur. 





Jesse WickersHaM, Appellant, v. E. H. WHeEpon, Respond- 
ent. 


Judgment—Former Recovery.—Where a party has recovered judgment for the 
amount of a promissory note with the interest thereon, he is barred from 
again suing upon the same cause of action on the ground that there was a 
mistake in assessing the proper amount of interest due. 


Appeal from St. Louis Circuit Court. 


Voorhis, for appellant. 


I. The note mentioned in the pleadings promises to pay the 
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sum of fifteen hundred dollars, one year after date, with in- 
terest at the rate of ten per cent. per annum. The law of 
this State is that interest is collectable from the maturity of 
the principal sum and not from date. (Ayres v. Hayes, 13 
Mo. 252, 261.) The suit brought on the note and for inter- 
est could therefore include only the principal sum, with in- 
terest on that from maturity. The interest from the date to 
maturity was left an integral sum, separate and independent 
from the principal and interest under our laws. 

The inferior courts interpret the case in 15 Mo. as deciding 
that interest is collectable only from maturity, upon a note 
which expresses simply that interest shall be paid, but does 
not express from what time, whether from date or maturity, 
and all judgments are granted upon that understanding. 
That the interest claimed constitutes an independent cause 
of action cannot be doubted. The law is express. (Dickin- 
son v. Harris, + Price, 282; Atwood v. Taylor, 1 Man. & 
Gran. 306-7 ; Fake v. Eddy’s ex’r, 15 Wend. 76, 80; Stone 
v. Bennett, 8 Mo. 41, 43.) 

The subject of the cause of action is not “res adjudicata.” 
It did not in any manner come in question in the action or 
judgment in the former case. There could not be a judg- 
ment directly upon the point of interest from date to matu- 
rity in the first action, for the simple reason that under our 
law the point could not come up on the pleadings. 

On the point of * the same matter in issue,” see 2 Parsons 
on Contracts, 234-238; Harvey v. Richards, 2 Gal. 229; 
Hibshman v. Dulleban, 4 Watts, 191; Wright v. Deklyne, 1 
Pet. C. C. R. 202. 

By the laws of Lowa, interest on the note ran from date. 
(Horn v. Nash, Iowa, 1 Clark, 204.) 


R. S. Hart, for respondent. 


I. If the court found that the interest now sued for was 
not recoverable at law, tlen the remedy of the plaintiff was 
by an appeal or a bill of exceptions showing the error of the 
court below in that respect. 
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Bates, Judge, delivered the opinion of the court. 


In this case the petition stated that the defendant was in- 
debted to the plaintiff for a balance of interest upon a prom- 
issory note which was made by the defendant to the plaintiff 
in Keokuk, Iowa; that the plaintiff had brought suit on the 
note against the defendant, and in his petition in that suit 
had alleged, among other things, that the “defendant is justly 
indebted to him in the sum of $1,500 with interest at ten per 
cent. per annum, for which sum of $1,500 with interest at 
ten per cent. and costs he prays judgment ;”” that he obtained 
a judgment on said note for the principal sum, $1,500, with 
ten per cent. interest per annum on that amount from the 
maturity of the note, being in all $1,645.84. 

The petition further states that by the laws of Iowa he was 
entitled to interest on the note from its date, and that his 
attorneys, ignorant of the law of Iowa, brought the suit and 
recovered only for interest from the maturity of the note, 
which, with the principal, has been paid by the defendant. 
The plaintiff now seeks to recover the interest for the period 
from the date to the maturity of the note. 

A demurrer was sustained to the petition and the plaintiff 
brings the case up by appeal. 

The plaintiff’s petition in the first suit stated that the de- 
fendant was indebted to him for the principal of the note, 
with interest at ten per cent. per annum,” and asked judg- 
ment for the same. The language employed plainly included 
all interest, so that all questions between the parties as to the 
amount of interest due have been adjudged by the judgment 
rendered in that case. 

Judgment affirmed. Judges Bay and Dryden concur. 
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JoHuN Scuusert, Respondent, v. GEoRGE CrowLey, Appel- 
lant. 


Mechanic’s Lien—Notice.—The sub-contractor must give the owner of the 
building ten days’ notice of his claim before filing his lien, Notice served 
on the 1st of September, when the lien was filed on the 10th, was not suffi- 
cient. (Acts 1857, p. 679, § 18.) 


Appeal from St. Louis Law Commissioner’s Court. 
J. Jecko, for respondent. 
Knox & Kellogg, for appellant. 


The notice was served on the Ist day of September, 1859; 
the papers filed in the office of the clerk of the St. Louis Land 
Court were filed September 10th, 1859. 

Defendant proved that he paid Umberson, the contractor, 
in full before the service of the notice. 


Bay, Judge, delivered the opinion of the court. 


The statute relating to mechanics’ liens applicable to St. 
Louis county requires that every person except the original 
contractor, who may wish to avail himself of the benefit of 
the act, shall give ten days’ notice before the filing of the lien 
to the owner, owners or agent, or either of them, that he 
holds a claim against such building or improvement, setting 
forth the amount, and from whom the same is due. The 
record in this case shows that the defendant Crowley, who 
owned the building, received but nine days’ notice of such 
claim, and that he had paid the original contractor in full. 
It was error, therefore, to render judgment against him. The 
judgment will be reversed as to the defendant Crowley ; the 
other judges concurring. 
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Henry HeyNeMAN, Respondent, v. JosePpH GARNEAU, Appel- 
lant. 


Practice—Verdict.—Verdict set aside, there being no evidence to support it. 
Practice—Costs.—Appellant required to pay costs in appellate court, although 
successful, on account of the trifling amount for which the appeal was taken. 


Appeal from St. Louis Law Commissioner’s Court. 


Action on account for seventy-five dollars for services in 
bread shop of defendant three weeks. Suit before a justice, 
and judgment for twenty-four dollars and fifty cents. Ap- 
peal by plaintiff to the Law Commissioner’s Court. Plaintiff 
called John Wearen, who testified that he knew the parties ; 
that ‘ plaintiff was salesman for Garneau for three weeks. 
He came in the morning generally at 4 o’clock, and was there 
till 8 o’clock, selling bread and keeping the account of the 
bread which went out of the shop. He rendered a daily ac- 
count to Garneau.” On cross-examination he said: *‘I drove 
around the bread for the defendant. I suppose my services 
worth as much as plaintiff’s, and I got thirty-five dollars per 
month. He kept his account in a memorandum book. He 
did not keep open all day Sunday.” 

_ Plaintiff then called B. A. Pratt, jr., who testified that he 
knew the parties, and that he presented this claim to Gar- 
, heau, who said he would be willing to pay plaintiff at the 
rate of fifty dollars per month and no more, and that he pre- 
sented the claim as plaintiff’s attorney. Plaintiff next called 
Jacob Fritschle, who testified as follows: “Ihave been a 
baker for six years. I think such services worth about thirty- 
five dollars per month. I paid Heyneman, while in my em- 
ploy, seventy-five dollars per month. I now employ a boy, 
pay him ten dollars a month, and also his board for the same 
services. He also keeps an account of the bread given out.” 
Plaintiff also called William Marshall, who testified—* I 
was myself general book-keeper for the defendant when Hey- 
neman worked for him. Heyneman did not do the work of 
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a book-keeper, in my opinion.” (Defendant here admitted 
plaintiff was a good book-keeper, and plaintiff rested.) 

Defendant then called Charles Holmes, who testified: “I 
am a baker, in the same busines as Mr. Garneau. I suppose 
a boy might be employed at twenty-five dollars a month to 
do such services as plaintiff performed in the ordinary hours. 
Cannot say how much this extra labor is worth. From 
twelve to fourteen hours is the usual day’s work in such 
business.” 

Defendant then rested his case. This was all the evidence 
in the case. 

The jury found for plaintiff and assessed the damages at 
fifty-six dollars and twenty-five cents. The plaintiff filed a 
remittitur, six dollars and twenty-five cents, so as to leave the 
judgment at fifty dollars. 


Lucien Eaton, for appellant. 


I. Where the measure of damages is fixed by law and there 
is no evidence to support the verdict, a new trial will be 
granted. (9 Yerg. 270; 24 Mo. 520.) 

Il. Where the measure of damages is fixed by law and the 
verdict is against all the evidence, the verdict will be set 
aside. (14 Geo. 118.) 

III. The remittitur concedes that the verdict should not 
stand, but does not cure its defects. On the testimony plain- 
tiff could have had a verdict for $24.50, ( $5 of $50,) the 
amount of the judgment before the justice. 

Garneau was willing to settle without suit for $50 per 
month. This would have given plaintiff #35, (o=33 of 
of $50,) but this offer was refused, and plaintiff preferred to 
stand on the value of his services. The fact that Fritschle 
had paid plaintiff at some previous time $75 per month had 
nothing to do with the case. The jury were to pass on the 
current value of the services. It was malicious misconduct 
in them to give plaintiff one hundred and twenty-five per 
cent. more than his own witnesses proved his services to be 
worth. The remittitur leaves the judgment more than double 
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what it should be. The judgment of the court below ought 
to be reversed. Verdict contrary to or against the weight of 
evidence. (Gibson v. Hill, 23 Texas, 77; Sylehart v. Downs, 
19 Texas, 243; Easterling v. Power, 12 Cal. 88; Jourdan v. 
Reed, 1 Clarke, Iowa, 135; Cook v. Jones, 28 Geo. 589; 14 
Geo. 118.) 


C. C. Carroll, for respondent. 


I. The appellee comes, and for argument, simply refers to 
the evidence of Mr. Jacob Fritschle, and says 

II. I do not know what the counsel for the appellant means 
when he speaks of “ the measure of damages being fixed by 
law.” I know of no law fixing the measure of damages in 
this case. 

He might as well have filed the multiplication table as to 
cite 9 Yerger in this case. 

This court will not pass upon evidence. 


Bates, Judge, delivered the opinion of the court. 


In this case there was no evidence to support the verdict 
for the amount for which it was given. The judgment will 
therefore be reversed, and a judgment entered here for the 
proper amount; but as the appeal was on account of an error 
which affected the appellant in a very trifling sum, the costs 
will be awarded against him. 

Judgment reversed, and judgment entered here for the 
sum of thirty dollars, and judgment against the appellant for 
the costs of this court. Judges Bay and Dryden concur. 


Davip M’Kexg, Respondent, v. CHARLES BoswELL, Appellant. 


Note—Demand.—If, at the maturity of a note, the maker has no known resi- 
dence or place of business, a demand is unnecessary to bind the endorser. 
Note—Demand.—It is presumed that the place at which the note is dated is the 
place of residence of the maker; but if the fact be otherwise, and the maker 
have a known place of residence elsewhere within the State, demand must 

there be made. 
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Note—Demand.—If it is agreed between the parties to a note that it shall be 
payable at a particular place, then a demand at that place will be sufficient; 
and parol evidence is admissible to prove such agreement. 


Appeal from St. Louis Circuit Court. 


This suit was instituted by the holder of a promissory note 
against the appellant, (endorser,) the note being for four 
hundred and forty-nine dollars and thirty-three cents, drawn 
by the Farmers’ and Mechanics’ Insurance Company, dated 
Pittsburgh, March 12th, 1858, and payable four months after 
date, to the order of Charles Boswell, and by him endorsed. 

The petition alleges that said Farmers’ and Mechanics’ In- 
surance Company made the note; that the same was present- 
ed to the maker for payment at its maturity; that payment 
was then demanded and refused, and that defendant had 
notice of such demand and refusal. In the petition, it is fur- 
ther alleged that the maker of the note was, at its date and 
ever since had been, so insolvent that a suit would have been 
unavailing. 

The answer denied demand, notice and insolvency of ma- 
ker. The note was negotiable by the laws of the State of 
Pennsylvania. 

The Farmers’ and Mechanics’ Insurance Company held its 
chief office at the city of Philadelphia, where its president re- 
sided. For several years previous to June 1, 1858, the com- 
pany had an agent at Pittsburgh, and until June 1, 1858. 

Samuel Smith, the notary who protested the note, testified 
that he received the note from the Pittsburgh Trust Company, 
and by reference to the Pittsburgh Directory he saw that Thos. 
J. Hunter was named as the agent of said insurance company, 
and witness presented said note for payment to said Hunter 
on the day of its maturity; that Hunter then told witness 
that he was no longer the agent of said company, and had no 
funds to pay said note, and that said company had no agent 
at Pittsburgh; that witness protested said note for nonpay- 
ment, and gave notice thereof to defendant Boswell. 

Plaintiff then offered to read said note in evidence. De- 
fendant objected, for the reason there had been no due pre- 
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sentment of said note for payment. The court admitted the 
note in evidence. The insurance company became insolvent 
before the Ist of June, 1858, and had no agent or place of 
business in Pittsburgh after said Ist day of June. 

The court, on motion of plaintiff, gave the following in- 
structions : 

1. “If the jury believe from the evidence that the Farm- 
ers’ and Mechanics’ Insurance Company did business in Pitts- 
burgh, Penn., before and at the time of the making of the 
note in question ; that said note was made, dated and issued at 
Pittsburgh, and was not made payable at any particular place, 
then said note was prima facie payable at Pittsburgh, and 
notwithstanding the principal office may have been elsewhere. 

2. “If the jury believe from the evidence that, between the 
making and maturity of the note in question, the Farmers’ 
and Mechanics’ Insurance Company ceased to do business in 
Pittsburgh, and at the time of the maturity of the note had 
neither agent nor place of business in that city ; and if it is 
not shown by the evidence that the plaintiff, or his agent for 
collection, knew before the last day of grace of said note the 
facts that said company had ceased business, and were with- 
out an agent or place of business ; and if the jury further be- 
lieve from the evidence that on the last day of grace of said 
note the same was presented by the holder or his agent, at 
the last place of business of said company in Pittsburgh, to 
the person who executed said note for the company, and who 
was its last agent in Pittsburgh, and demanded payment of 
said note from said last agent, and that payment was refused 
then and there, was a legal and sufficient presentation for, 
and demand of, payment of said note ; and if the jury further 
believe from the evidence that on the same day of said pre- 
sentation, demand and refusal, the holder of said note, or his 
agent, deposited in the United States post office at Pittsburgh 
a notice of said presentation, demand and refusal, postage 
paid, and addressed to the defendant at the city of St. Louis, 
Missouri, then the plaintiff is entitled to recover, provided 
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that said St. Louis was then the place of residence of said de- 
fendant.”’ 

Defendant asked, and the court gave, the following in- 
structions : 

1. “The insolvency of the maker of the note sued on at 
the maturity of said note cannot affect the liability of the de- 
fendant on said note. 

2. “ To entitle the plaintiff to recover in this case, he must 
prove to the satisfaction of the jury that the note sued on was 
at its maturity presented to the maker, or at the place of 
business of the maker, for payment, and payment was then 
and there demanded. 

3. “If the jury find from the evidence that the Farmers’ 
and Mechanics’ Insurance Company had no place of business 
or agent at Pittsburgh, at the maturity of the note sued on, 
then plaintiff is not entitled to recover. 

4. “If the jury find from the evidence that, at the maturi- 
ty of the note sued on, the maker of said note had no office 
or agent at Pittsburgh; that said company then had an office 
at the city of Philadelphia, which fact the plaintiff could have 
ascertained by inquiry, the plaintiff cannot recover.” 

Defendant asked and the court refused the following: 

1. “ Unless the jury find from the evidence that the note 
sue on was presented for payment, at its maturity, to the ma- 
ker, or at the place of business of the maker, or to a person 
who, at the time of such presentment, was the agent of 
the maker of said note, then plaintiff cannot recover in this 
case. 

2. “ Upon the evidence in the case, the plaintiff is not en- 
titled to recover.” : 


Knox § Kellogg, for appellant. 


I. The first instruction given, on motion of plaintiff, is erro- 
neous. The fact that the Farmers’ and Mechanics’ Insurance 
Company did business in Pittsburgh before and at the time 
of the making of the note sued on; that said note was made, 
dated and issued at Pittsburgh, was not prima facie evidence 
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that said note was payable at Pittsburgh. (1 Pars. on Bills, 
441, n”.; 5 Bin. 541; 2 Wat. & S. 140; Anderson v. Drake, 
14 Johns, 114; 24 Tenn. 222.) 

II. The second instruction is erroneous. The court, by 
this instruction, relieves the holder from any diligence in 
inquiry as to the residence of the maker of a negotiable 
promissory note, when the residence has been changed after 
the date of the note. If the domicil, or place of business, has 
been changed after the making of the note, it is the duty of 
the holder to make diligent inquiries to ascertain the place of 
business at the maturity of the note. (Sto. on Prom. Notes, 
§ 236; 14 Johns, 114; Gillespie v. Humber, 4 McCord, 503; 
Bail. on Bills, 198-9, 240-1; 3 Kent’s Com. 96.) 

III. The insolvency of the maker does not relieve the hold- 
er from the necessity of making a demand. (Bail. on Bills, 
240; Sto. on Prom. Notes, § 203, 241.) 

IV. The first, second and third instructions, given on mo- 
tion of plaintiff, are in direct conflict with the instructions 
given on motion of defendant. The evidence of the plaintiff 
showed conclusively that the Farmers’ and Mechanics’ Insur- 
ance Company had no agent or place of business at Pitis- 
burgh after the first day of June, a month and a half before 
the maturity of the note. There is no conflict of testimony 
upon this point. The court declares that when there was no 
presentment to the maker at the place of business of the 
maker, the plaintiff cannot recover. The plaintiff himself 
proves that there was no such presentment, and the court 
enters judgment for plaintiff. 

V. The court erred in refusing the fifth instruction asked 
by defendant. There is no pretence that the holder of the 
note used the slightest effort to ascertain the place of business 
of the maker at or before the maturity of said note. Without 
diligent inquiry for the residence of the maker, there could 
be no excuse for a failure to present said note to the maker. 
Such presentment must have been made to the maker, or at 
the place of business of the maker. 
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Krum & Harding, for respondent. 


I. The instructions given to the jury at the instance of the 
plaintiff assert the law applicable to the case correctly. The 
note was made and endorsed in the State of Pennsylvania. 
Prima facie it was payable at the place where it was made. 
Demand of payment was made at the former and last place 
of business of the maker of the note, in the city of Pittsburgh, 
Pennsylvania. Demand, too, was made of the former agent 
of the Farmers’ and Mechanics’ Insurance Company. It does 
not appear that the plaintiff or his agent had knowledge of 
the fact that said company, before the note in question ma- 
tured, had ceased to do business at Pittsburgh. 

II. Reasonable diligence was used in making the demand, 
and due notice was given to the defendant of the demand and 
refusal of payment. 

III. The facts established in evidence fix the liability of the 
defendant, and the instructions given to the jury at the in- 
stance of the plaintiff are warranted by the facts, and are 
correct law. (Taylor v. Snyder, 3 Denio, N. Y.,145; Spies 
v. Gilmore, 1 Coms., N. Y., 321.) 


Bay, Judge, delivered the opinion of the court. 


The first instruction given in behalf of the plaintiff fails to 
enunciate the law as we understand it. It is true that, if 
there be no other evidence of the maker’s residence or place 
of business than the date of the paper, the law presumes that 
the maker resides, or is engaged in business, where the note 
is dated ; but as stated by Story, (Sto. on Prom. Notes, 250, 
n. 1,) it is a presumption only, and if the maker resides else- 
where within the State when the note falls due, and that be 
known to the holder, demand must be made at the maker’s 
place of residence. Anderson v. Drake, 14 John, 114, was a 
suit against the endorser of a promissory note, bearing date 
in the city of New York, but not made payable at any partic- 
ular place. When the note was made, the maker lived in 
New York; but before it matured, he removed to Kingston, 
in the county of Ulster. The plaintiff’s counsel insisted that, 
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as the note was dated in New York, and the parties resided 
there at the time it was made, it must be presumed, (no par- 
ticular place being designated for the payment,) that it was 
payable in New York. But the court held that a demand of 
the maker personally, or at his residence or place of business 
in Kingston, was necessary to hold the endorser. C. J. 
Thompson, who delivered the opinion, said: “ Where a note | 
is not made payable at any particular place, and the maker 
has a known and permanent residence within the State, the 
holder is bound to make a demand at such residence, and 
whoever takes such a note is presumed to have made inquiry 
for the residence of the maker in order to know where to de- 
mand payment, and to assume upon himself all the incon- 
venience of making such demand, and the risk of the maker 
removing to any other place before the note falls due.” 

The same doctrine was held in Taylor v. Snyder, 3 Denio, 
145, and in Fisher v. Evans, 5 Binney, 541, and is fully sup- 
ported by authority. If this principle is correct, then the 
second instruction given for the plaintiff must be erroneous, 
for it assumes that there was no necessity for the holder to 
make any inquiry as to whether the defendant had an office 
or place of business elsewhere than in Pittsburgh. It is also 
in conflict with the first instruction given for the defendant, 
which declares that to entitle the plaintiff to recover, he must 
prove to the satisfaction of the jury that the note was at its 
maturity presented to the maker, or at the place of business 
of the maker, for payment, and payment was then and there 
demanded; amounting to a declaration that the law, in no 
event, and under no circumstances, excuses a want of pre- 
sentment or demand—an error so palpable that it must have 
been a mere inadvertency growing out of the hurry and con- 
fusion of a nisi prius trial. If the defendant at the maturity 
of the note had no office or place of business, and no agent 
at any place, then a presentment was impossible, and the law 
never imposes an impossibility on any one. 

As this case will be remanded for a further trial, we will 
state what we understand to be the law applicable to it. 
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1. If, at the maturity of the note, the defendant had no 
place of business, and no agent to represent it, then a demand 
was unnecessary to hold the endorser. 

2. If, at the maturity of the note, the defendant had a place 
of business in Philadelphia, and the agency had ceased to ex- 
ist in Pittsburgh, and there was no agreement that the note 
should be payable at Pittsburgh, and the maker had done no 
act to induce the holder to make the presentment at Pitts- 
burgh, then it was incumbent upon the holder to make the 
demand at the office in Philadelphia, if, upon reasonable in- 
quiry, he could have ascertained that the defendant had an 
office in Philadelphia. 

3. If it was agreed and understood between both parties 
that the note was to be paid at the office of the agent in Pitts- 
burgh, and prior to, and at the maturity of the note, such of- 
fice had ceased to exist, then no demand was necessary, and 
parol evidence is admissible to prove such agreement or un- 
derstanding. (1 Pars. on Notes & Bills, 424, 438.) 

It is insisted by the respondent that the judgment is for the 
right party, and therefore should not be disturbed. It is 
true that there is evidence tending to show that at the ma- 
turity of the note the Farmers’ and Mechanics’ Insurance 
Company had failed and ceased to transact the business con- 
templated by their charter, but it is not conclusive that they 
had no place of business, for they may have kept their office 
open for the purpose of winding up their affairs. It is also 
true that evidence was introduced tending to show that there 
was an agreement between the parties that the note should 
be payable at the office of the agent in Pittsburgh, but we 
cannot determine the weight or effect to be given to this ev- 
idence without encroaching too much upon the province of 
the jury, who, by law, are made the triers of fact. We there- 
fore deefhed it advisable to remand the case, in order that 
the facts may be ascertained, and the rights of the parties 
properly adjudged. 

Judgment reversed and cause remanded, the other judges 
concurring. 
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Irving v. County of St. Louis.—Moore v. Maddock and Elliott. 


James T. Irvine, Plaintiff in Error, v. THE County or §1. 
Louts, Defendant in Error. 


Payment—Duress.—Claflin v. McDonough, ante p. 412, affirmed. 
Appeal from St. Louis Court of Common Pleas. 


Flournoy and Montague, for plaintiff in error. 


S. H. Gardner, for defendant in error. 


Bay, Judge, delivered the opinion of the court. 


This case falls within the principle maintained by this 
court in the case of Claflin et al. v. McDonough, decided at 
the present term. 

We there held that a person who voluntarily pays money 
with a knowledge of all the facts in the case, and in the ab- 
sence of fraud and duress, cannot recover it back, though the 
payment was without a sufficient consideration and under 
protest. 

Let the judgment be affirmed; the other judges concurring. 


re 


JAMES Moore e¢ al., Appellants, v. Mappock aNnD LyMan §. 
ELLIOTT e¢ al., Respondents. 


Note—Consideration.—The payee of a promissory note given at the request ot 
the payee and without any consideration, cannot recover against the maker. 


Appeal from St. Louis Circuit Court. 


The answer of Maddock alleged that the note “ was given 
for a precedent debt due from the said defendant Elliott to 
the payees in said note named, and no consideration was paid 
to, or received by, this defendant for the execution of said 
note, and the same was and is void as to this defendant.” 

The answer further alleged that the defendant ‘ executed 
‘ said note described in said petition upon the suggestion and 
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at the request of Mr. Moore, one of the payees named in said 
note, without any consideration whatever of benefit or ad- 
vantage to him, or of injury or disadvantage to the payees 
or either of them.” 

On the trial the plaintiffs proved they were partners at the 
date of the note, and read the note in evidence, and admitted 
that “ plaintiff requested defendant Maddock to sign the note 
in controversy, and that the said defendant Maddock did 
sign said note at plaintiff’s request, without any considera- 
tion so far as Maddock was concerned.” 

This was all the evidence in the case. The court there- 
upon, at the instance of the defendant Maddock, gave this 
instruction: “ The plaintiffs having admitted that the defend- 
ant, Edward Maddock, signed the note in suit at their re- 
quest and without any consideration on his part, plaintiffs 
cannot maintain an action upon the note as against him.”’ 

There was a judgment for the plaintiffs by default against 
Elliott and against them in favor of Maddock. A motion for 
a new trial was filed by the plaintiffs, which was overruled 
and the cause brought here by appeal on the part of the 
plaintiffs. 


McClellan, Moody and Hillyer, for appellants. 
C. D. Colman, for respondents. 


I. There was no error committed by the court below on 
the trial of the cause. 

The defendant Maddock having executed the note on 
which the action was brought at the request of the plaintiffs, 
as between the plaintiffs and Maddock, Maddock was the 
surety of the plaintiffs, and they were bound to hold him 
harmless upon the note, and could not recover thereon 
against him. 

The note, as between the plaintiffs and Maddock, was but 
accommodation paper. (Dowe v. Schult, 2 Denio, N. Y., 
621, 4.) 
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Connoly v. Pendergast.— Adams v. Mortland. 








Bates, Judge, delivered the opinion of the court. 


Suit by payees of a promissory note against the maker. 
Defence that the note was made by the defendant at the 
plaintiffs’ request, and without any consideration. At the 
trial these facts were admitted by the plaintiffs, and judg- 
ment was given for the defendant, as it should have been. 
The admission excludes the idea that he signed it as surety. 

Judgment affirmed ; Judges Bay and Dryden concur. 


—-+200e,—— 


Patrick ConNnoLy, Respondent, v. Toomas Penpercast, Ap- 
pellant. 


Practice—Exceptions.—Exceptions to the action of the court must be taken at 
the trial. 


Appeal from Law Commissioner’s Court. 
N. McDonald, for respondent. 
E. T. Farish, for appellant. 


DryDEN, Judge, delivered the opinion of the court. 


In this case there was a verdict for the plaintiff, and, after 
an unsuccessful motion to set it aside, the defendant appealed 
to this court. 

The record fails to show that any exception was taken in 
the cause, and for this reason the judgment of the law com- 
missioner must stand. 

Let the judgment be affirmed. Judge Bay concurs; Judge 
Bates not sitting. 


——__+#9¢90+-—— 


J. L. & Witt1am ApaAms, Respondents, v. JoHN MortTLanp, 
Appellant. 


Jurisdiction—Law Commissioner.—The jurisdiction of the Law Commissioner’s 
Court is limited in actions of trespass, and trespass on the case for injuries to 
personal property, to cases in which the damages claimed do not exceed 
one hundred dollars. (R. C. 1855, p. 1597.) 
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Appeal from Law Commissioner’s Court. 
M. L. Gray, for respondents. 
E. W. Decker, for appellant. 


I. The law commissioner has no jurisdiction because the 
amount claimed in the petition exceeds one hundred dollars. 
The action is in the nature of a common law action of tres- 
pass or trover. The wrongful taking and the conversion to 
defendants’ use are the gist of the action. Without these alle- 
gations there is no cause of action stated: with them as 
stated, the action is to recover damages for a tort, and the 
recovery must be in damages. 

The jurisdiction of the Law Commissioner’s Court depends 
on the act by which it was created; by that act its jurisdic- 
tion is limited. (R. C. 1855, p. 1596, § 2.) 

The amount claimed determines the jurisdiction. If the 
damages claimed exceed one hundred dollars, the law com- 
missioner had no jurisdiction over the subject; could render 
no judgment for any amount. His jurisdiction is limited 
like that of a justice of the peace, and the same rules of law 
apply in the construction of both acts. (Smith v. Grover, 
12 Mo. 51; Glasby v. Prewett, 26 Mo. 121.) 

In Ahern v. Carroll, 30 Mo. 200, this court decide that it 
is immaterial by what name the suit is brought if the cause 
of action is really founded on tort. CWebb v. Tweedie, 30 
Mo. 489; Annis v. Bigney, 28 Mo. 247.) 

II. Consent cannot give jurisdiction. (Stone v. Corbett, 
20 Mo. 353; Fillet v. Engler, 8 Cal. 76.) 


DrybDEN, Judge, delivered the opinion of the court. 


The only question in this case which we need notice is that 
raised by the defendant’s motion in arrest of judgment, and 
that is, whether the Law Commissioner’s Court had juris- 
diction. 

The action is for a trespass in taking and carrying away 
the personal property of the plaintiffs, alleged to be of the 
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value of one hundred and ten dollars and twenty-five cents. 
The damages were laid in the petition at one hundred and 
twenty-five dollars. 

The statute under which the court was organized limits the 
jurisdiction of the court in actions of trespass, and trespass 
on the case for injuries to personal property, to cases in 
which the damages claimed shall not exceed one hundred 
dollars. (R. C. 1855, p. 1597.) The damages claimed ex- 
ceeding the prescribed limit, the cause of action was not 
within the jurisdiction of the court. The judgment must 
therefore be reversed, and the cause is dismissed. The other 
judges concur. 


JAMES M. Cuark, Plaintiffin Error, v. Thomas L. Rives e¢ a/., 
Defendants in Error. 


Partnership.—Each partner has full power and authority to sell, pledge or oth- 
erwise dispose of the entirety of any particular effects belonging to the part- 
nership, and not merely of his own share thereof, for any purpose within 
the scope of the partnership, and may relinquish the rights of the firm se- 
cured by any joint contract, but he cannot affect the rights of his co-partner 
in any several contract. 


Error to St. Louis Court of Common Pleas. 


This is an action on the following agreements : 

First agreement.—* We hereby agree and bind ourselves 
not to levy on or sell, or cause to be levied on or sold, any 
of James M. Clark’s property, under a certain confession of 
judgment by him given us this 28th day of May, 1858, till 
the expiration of four months from date above, said confes- 
sion of judgment having been given us to better secure the 
payment of his account, viz., three hundred and two dollars, 
more or less, four months from date; also, that we will not 
dispose of said judgment. St. Louis, 28th May, 1858. 
D’Oench & Rives.” 

Second agreement.—“ We hereby agree and bind ourselves 
not to levy on or sell any of Rush Heintzleman’s or James M. 
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Clark’s property, or cause to be levied on same, under a certain 
confession of judgment by them to us given this day, 28th of 
May, 1858, till the expiration of four months from date, said 
judgment having been given to better secure the payment of 
their account, viz., six hundred and twenty dollars, more or 
less, four months from date, and also that we will not dis- 
pose of said confessions of said judgment. St. Louis, 28th of 
May, 1858. D’Oench & Rives.” 

The case was submitted to the court below on the follow- 
ing agreed statement of facts: 

“It is agreed that the plaintiff, being indebted to the de- 
fendants, in consideration of the agreement marked ‘ A,’ (the 
first above,) executed by the defendants, as it purports, con- 
fessed a judgmentin their favor in the Circuit Court of St. Louis 
county; that the plaintiff and one Rush Heintzleman, as part- 
ners in the retail drug business, were indebted to the defend- 
ants in their partnership name; that in consideration of the 
agreement marked ‘B,’ (the second above,) which was exe- 
cuted by the defendants, as it purports, and by them deliv- 
ered to plaintiff and Heintzleman, the plaintiff and said 
Heintzleman made a confession of judgment in favor of de- 
fendants for the amount of the firm’s indebtedness to the 
defendants in the Circuit Court of St. Louis county; that in 
seven or eight days after said confessions of judgment were 
made and said agreements were executed by defendants, the 
plaintiff being temporarily absent from home, the said Heint- 
zleman, his partner, without the knowledge or consent of 
plaintiff, gave to the defendants the order or release set out 
hereafter in the bill of exceptions ; that upon this release the 
defendants caused executions to issue upon both confessions 
of judgmenj, and under said executions caused the whole of 
the partnership property of plaintiff and Heintzleman to be 
levied upon and sold without the knowledge of plaintiff, and 
the proceeds of the same to be appropriated to the payment 
of said executions.” 

The release mentioned in the agreed statement does not 
appear to be copied into the bill of exceptions. 
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Upon this statement the court, by consent of parties, ver- 
bally instructed “ that the plaintiff was not entitled to recover 
damages arising out of the sale of the partnership property 
under the executions named in the agreed case.” 

The plaintiff took a nonsuit with leave to move to set the 
same aside. 


Voorhis, for plaintiff in error. 


I. The considerations for the agreements sued on were the 
confessions of judgment. 

These agreements, the confessions, and the contracts sued 
on, raise mutual considerations and mutual obligations on all 
the parties. 

Heintzleman, the partner of Clark, appellant, could not 
release the respondents from their separate agreement with 
Clarke concerning the stay on his individual judgment. And 
as both executions were levied on and satisfied out of the 
partnership property, the respondents are liable to the appel- 
lant for damages for taking the partnership property after the 
satisfaction of the joint judgment. 

Our statutes recognize an agreement for stay of execution 
as binding on the parties, and the courts will enforce such 
an agreement. (1 R. C. 1855, p. 752, § 67, 70.) 

It was error, therefore, for the court to rule that the ap- 
pellant could not recover on the agreement made to him alone 
concerning his individual confession. 

Il. One partner has not power to confess judgment or au- 
thorize the confession of judgment against the firm. (Morgan 
v. Richardson, 16 Mo. 409; 1 American Leading cases, 299 ; 
16 Mo. 409.) 

H. N. Hart, for defendants in error. 


Dryven, Judge, delivered the opinion of the court. 


The document executed by Heintzleman and recited in the 
agreed case is not preserved in the record, and we are there- 
fore deprived of the means afforded by a view of its terms 
and provisions of determining its meaning and operation, but 
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it is fair to presume in favor of the judgment, that it was 
sufficient to accomplish all that was claimed for it, and which 
could be legally effected by the act of one partner. 

It is well settled that in virtue of the community of rights 
and interest in the partnership property, each party possesses 
full power and authority to sell, pledge, or otherwise dispose 
of the entirety of any particular effects belonging to the part- 
nership, and not merely of his own share thereof, for any 
purpose within the scope of the partnership, (Story on Part- 
nership, § 94); and upon this principle we think it was 
within the competency of Heintzleman, as partner, to relin- 
quish the rights of the firm secured by the contract in the 
second count of the petition, and permit the partnership prop- 
erty before the expiration of the credit to be applied to the 
partnership debt, and that, having made such relinquishment, 
it was a justification for the seizure and sale under the joint 
judgment, and a plea in bar to the second count. 

The ground upon which the Common Pleas seemed to 
place its denial of the plaintiff’s right to recover, was that a 
levy and sale of the partnership property, in contradistinc- 
tion to the several property of the partners, did not consti- 
tute a breach of the contracts sued on. The design of the 
contracts was to relieve the property of the debtors for a lim- 
ited time from the pressure of the judgments they had con- 
fessed ; and we see nothing in the nature of the subject, or 
in the language of the contracts, to justify the inference that 
the parties employed the term “ property”? in any such re- 
stricted sense. The seizure and sale of each kind of prop- 
erty would be alike injurious to the parties, and cach was 
alike subject, at law, to seizure and sale on execution, whether 
for the firm debts or the individual debts of the partners, 
and it is therefore fair to presume, in the absence of a clearly 
expressed intention to the contrary, that the parties intended 
to embrace within the protection of the contracts both kinds 
of property. The true test of liability was not whether part- 
nership property, but whether any property of the plaintiff 
had been seized and sold. 
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We have already considered the ground of defence to the 
second count, and found that it consists in the discharge of 
the contract counted on, and the absence of a breach. But 
no such defence to the first count is shown to exist. Heint- 
zleman’s relinquishment could have no effect upon the several 
contracts of the plaintiff, but spent its whole force upon the 
joint contract of the firm. The levy and sale of the plain- 
tiff’s interest in the partnership property, under the judg- 
ment against him alone, was in violation of the agreement 
declared on in the first count, and the court, therefore, erred 
in its declaration of the law; wherefore the judgment must 
be reversed, and the cause remanded, and it is so ordered; 
the other judges concurring. 





RicuarD S. Howarp ef al., Respondents, v. BRANNOCK JONES 
et al., Appellants. 


Aecord—Satisfaction— Payment.—The giving of a promissory note is not a pay- 
ment, unless it be so agreed between the parties. 


Appeal from St. Louis Land Court. 
Lackland, Cline & Jamison, for respondents. 
Taussig §- Rombauer, for appellants. 


Bates, Judge, delivered the opinion of the court. 

This is a suit by Howard & McBride, partners, for the en- 
forcement of a mechanic’s lien upon a building in St. Louis. 
It was brought against Jones, as a contractor for erecting the 
building, and “The People’s Savings Institution,’ as the 
owner of it. 

The claim was for furnishing and laying brick, for turning 
arches over coal-vaults and water-closets, and for one-half of 
measuring fees for the work, amounting to nine hundred and 
forty-seven dollars and twenty-two cents, with a credit for 
six hundred and three dollars and fifty-four cents, leaving a 
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balance of three hundred and forty-three dollars and sixty- 
eight cents. That for said balance Jones executed to the 
plaintiffs his note dated August 5, 1859, payable two months 
after date, which was stated to be filed to be cancelled. 

The petition stated that the account accrued on the 16th 
day of July, 1859. 

Jones answered, denying that he was indebted to the plain- 
tiffs for $343.68. for work and labor done and material 
furnished as in said petition, but averred that the note 
mentioned in said petition was accepted by plaintiffs as a full 
payment and discharge of all his indebtedness on the account 
in the petition mentioned, and was a release of their lien on 
the ground and building described in the petition. 

The answer of the People’s Savings Institution put in issue 
(among other things) the plaintiffs’ account as set out in the 
petition, and claims that the note mentioned in the petition 
was accepted by the plaintiffs in payment and satisfaction of 
all indebtedness of Jones to the plaintiffs. 

The case was tried by the court, and the bill of exceptions 
contains all the evidence given. 

The plaintiffs proved by a brick-maker that he furnished 
to the plaintiffs bricks at the building mentioned, but did not 
know how many; that he had a settlement with the plain- 
tiffs, when they were found indebted to him three hundred 
and fifty-three dollars and fifty-four cents, and that the plain- 
tiffs transferred to him the note described in the petition, and 
that he understood from Jones that the note was given for 
bricks furnished by plaintiffs for the building, and that he 
got the note discounted at the Mechanics’ Bank, and knew 
no more about it. And he identified the note, (which was 
for $353.54, a sum different from that mentioned in the peti- 
tion, but which difference all the parties seem to have disre- 
garded.) The plaintiffs also proved that the note was pro- 
tested for non-payment, and afterwards taken up by them. 
The plaintiffs proved the filing of their lien. 

The defendants gave in evidence a receipt of plaintiffs, as 
follows : 
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“Received, St. Louis, 5th August, 1859, from Brannock 
Jones, his two notes of even date herewith, one payable one 
month after date, for the sum of three hundred and fifty- 
three dollars and fifty-four cents, and the other payable in 
two months for a like sum, being payment in full to date. 
3707.08. Howard & McBride.” 

The defendant, “ The People’s Savings Institution,’ asked 
the following instructions, which were refused : 

1. Plaintiffs are not entitled to recover against defendant, 
Jones, for the last two items charged for in their account, 
there being no evidence to support these parts of their claim. 

2. The plaintiffs are not entitled to recover against defend- 
ant Jones, on the evidence having failed to prove either that 
the number of bricks charged for were delivered, or the value 
of the same. 

3. The plaintiffs are not entitled to a judgment against the 
People’s Savings Institution for any materials furnished or 
labor done, except such as were furnished and done on the 
16th day of July, 1859. 

4, The plaintiffs are not entitled to recover in this cause 
against the People’s Savings Institution. 

5. If the jury believe from the evidence that the plaintiffs 
took the note in question as payment in full for any balance 
then due them, and that afterwards and before the commence- 
ment of this suit the plaintiffs sold and transferred the said 
note to the Mechanics’ Bank, and that said Mechanics’ Bank 
remained the holder of said note till after the maturity 
thereof, then the plaintiffs are not entitled to recover against 
the People’s Savings Institution. 

Judgment was given for the plaintiffs on the 23d day of 
May, for $351.69 against Jones, and subjecting the described 
property to plaintiffs’ lien. 

Motions were made by the People’s Savings Institution to 
set aside the verdict and grant a new trial, and to set aside 
and arrest the special judgment rendered. 

The plaintiffs here seeking to make one person pay anoth- 
er’s debt to them, must strictly make out their case. They 
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have no rights against the People’s Savings Institution, other 
than what the strict letter of the law gives them. They 
have no contract with the institution and no equities against 
it. Their claim is in derogation of common right. In other 
cases similar to theirs and not provided for by special statute, 
the statute of frauds would require them to show the de- 
fendant’s undertaking in writing; no verbal promise or 
admission, however solemnly made or clearly proved, would 
avail them. But under the mechanics’ lien law the owner 
of property may be compelled to pay another person’s debt. 
In order to enforce such a claim, of a character so unusual 
in the business intercourse of men, and so opposed to the 
general freedom of the citizen to make contracts and incur 
obligations only at his own pleasure and according to his own 
will, unrestrained by the interference of third persons, they 
must establish their right under the law with strictness. 
There are no presumptions in their favor. 

In my opinion, the plaintiffs have given no evidence what- 
ever of a large part of their account. 

The only thing about which any evidence was given, was 
the furnishing of bricks. No evidence was given of the lay- 
ing the bricks, nor the building of arches to vaults and water 
closets, nor indeed of the number or value of the bricks fur- 
nished, yet the judgment is for the full amount of their claim. 

In order to charge the building (and ground) with their 
lien, they must prove that the materials were furnished and 
used in the building, and the work and labor done upon it, 
which was not done, and, in my opinion, the fourth instruc- 
tion ought therefore to have been given. But as the other 
judges, constituting a majority of the court, think that there 
is some evidence in support of the plaintiffs’ account, we 
cannot reverse for the refusal of that instruction. 

The first and second instructions were properly refused, 
because Jones had in effect by his answer admitted the plain- 
tiffs’ account, and pleaded payment of it, and a general judg- 
ment could be rendered against Jones without charging the 
property. The third was properly refused, because the pre- 
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cise allegation of time in the petition was not material, if the 
plaintiffs were not barred by any of the limitations of law. 
The fifth was properly refused, because the note, instead 
of being evidence of payment of the debt, was only evidence 
of its continuance, and there was no evidence of its accept- 
ance as payment other than the receipt given in evidence. 
Judgment affirmed. Judges Bay and Dryden concur. 


——__+ 2 60+, 


Francis FitzGErRALD, Appellant, v. Brannock JONEs ef al., 
Respondents. 
Jurisdiction—Mechanics’ Liens.—The St. Louis Circuit Court and Court of 


Common Pleas have concurrent jurisdiction with the St. Louis Land Court 
in suits to enforce mechanics’ liens. (Acts 1858-9, p. 457.) 


Appeal from St. Louis Circuzt Court. 
D. T. Jewett, for appellant. 


I. The act to establish the Land Court of St. Louis county 
was passed December 12, 1855, and by the second section of 
that act to the Land Court was given “exclusive original 
jurisdiction in actions brought in St. Louis county for recoy- 
ering the possession of any real estate therein ; for enforcing 
any right, claim, demand or lien to or upon the same,” &c. 

By the 15th section of the same act “liens of mechanics, 
builders, &c., &c., in said county are required to be filed in 
the office of the clerk of the Land Court.” 

The special mechanics’ lien law was passed, Feb. 14, 1859, 
applicable to St. Louis county only, the 6th section of which 
provides that “the St. Louis Land Court and the Law Com- 
missioner’s Court of said county shall have concurrent juris- 
diction to hear and determine all suits and actions under 
this act when the amount claimed shall not exceed one hun- 
dred and fifty dollars.” 

The mechanics’ lien law of Dee. 11th, 1855, sec. 28, also 
confers upon the Land Court of St. Louis county the same 
duties and rights that in other counties are conferred upon 
the Circuit Court. 
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The general lien law of 1855, and the special one of 1857, 
both provide that the pleading, practice, process, and other 
proceedings in cases arising under these, shall be the same 
as in ordinary civil actions and civil proceedings, except as 
therein otherwise provided, and that the petition shall allege 
the facts necessary to secure a lien under these acts. 

The true meaning of the 4th section of the act of February 
18th, 1859, is intended to be a plain and palpable repeal, of 
the exclusive jurisdiction of the Land Court over all matters 
save one. 


Garesché and Bakewell, for respondents. 


I. The Land Court has exclusive jurisdiction in all cases 
wherein the amount claimed exceeds one hundred and fifty 
dollars. (§ 6 of St. Louis county mechanics’ lien law, Sess. 
Acts, 1856-7, p. 669.) 

The 4th section of an act to change the times of holding 
the Circuit and Common Pleas Courts of St. Louis county, 
approved 18th February, 1859, (Sess. Acts, 1859, p. 457,) 
does not affect this speciality of the jurisdiction of the Land 
Court. (Gaty etal. v. Brown et al. 11 Mo. 141; Hammond 
et al. v. Barnum, 13 Mo. 829; Ashburn v. Ayres, 28 Mo. 76.) 

For motion in arrest for want of jurisdiction, see Wash- 
ington v. Dufresne, 12 Mo. 572. 

The question presented is this: Does the act, approved 
February 18, 1859, repeal section 6 of mechanics’ lien act 
of St. Louis county, approved February 14, 1857, and confer 
jurisdiction in lien cases upon the Circuit Court? Clearly 
not, upon the following principles or rules governing the con- 
struction of statutes: ‘“ Where the intention of the Legisla- 
ture is not apparent to that purpose, the general words of 
another and later statute will not repeal the particular pro- 
visions of a former one.” (Dwarris on Stat. 514; Williams 
v. Pritchard, 4 T. Rep. 24.) 

An affirmative statute is a repeal of a precedent affirma- 
tive statute only when it is clearly and indisputably contra- 
dictory to the former act in the very matter, and the repug- 
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nancy such that the two acts cannot be reconciled. The 
courts lean strongly against repealing positive provisions of 
a former statute by construction: there is no repeal by im- 
plication. (Regina v. Inhabitants of St. Edmunds, 2 Q. B. 
84; 2 Ald. & Ellis, N. S.) A general statute does not 
abrogate a former particular one. There shouid be some 
notice taken of former act, so as to show an intention to re- 
peal it. 

Though two statutes are seemingly repugnant, vet if there 
be no non obstante clause in the latter, they shall be so con- 
strued that the first shall not be repealed by construction. 
(15 East. 377.) 





DrybeEN, Judge, delivered the opinion of the court. 


This was a suit brought in the St. Louis Circuit Court for 
the enforcement of a mechanic’s lien. Judgment having 
been rendered for the plaintiff, on the motion of the defend- 
ants, the judgment was arrested and the cause was dismissed ; 
whereupon the plaintiff appealed. 

The single question presented by the record is, whether the 
Circuit Court had jurisdiction of the subject of the action— 
the plaintiff insisting that that court had concurrent jurisdic- 
tion, while, on the other hand, the defendants contend that the 
exclusive jurisdiction was in the Land Court. The question 
brings under consideration several acts of legislation local to 
St. Louis county. 

1. The act creating the St. Louis Land Court, approved 
Dec. 12, 1855. (R. C. 1855, p. 1592.) This act, in ex- 
press terms, conferred on the Land Court exclusive original 
jurisdiction in suits to enforce mechanics’ liens, and pro- 
vided that such liens should be filed with the clerk of that 
court instead of the clerk of the Circuit Court, as under the 
general lien law. 

2. The mechanics’ lien law, applicable to St. Louis county 
only, approved 14th February, 1857. This act modified the 
organic law of the Land Court in so far as to give to the Law 
Commissioner’s Court concurrent jurisdiction with the former 
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court in mechanic lien cases, where the amount claimed did 
not exceed one hundred and fifty dollars. 

3. The act of 18th February, 1859, entitled “An act to 
change the time of holding the Circuit and Common Pleas 
Courts of St. Louis county, and to enlarge the jurisdiction 
thereof.’ The first three sections of the act concern the time 
of holding the Circuit and Common Pleas Courts and the re- 
turn of process; and the fourth and last section provides 
that “ the St. Louis Circuit and Common Pleas Courts shall 
have concurrent jurisdiction with the St. Louis Land Court 
in all suits and actions, except those for the direct recovery 
of the possession of real estate.” 

This last statute would seem to establish the authority of 
the Circuit Court to entertain the action beyond cavil; but, 
notwithstanding, the defendants still contend for the exclu- 
sive jurisdiction of the Land Court, and in support of their 
position avouch Gaty, McCune & Glasby v. Brown et al., 11 
Mo. 138, and Ashburn y. Ayres, 28 Mo. 75. 

The statutes on which these cases turned were both acts 
creating Courts of Common Pleas, one the St. Louis Common 
Pleas, the other the Kansas City Common Pleas, and each 
gave to the court it established concurrent jurisdiction with 
the Circuit Court in all civil actions within defined territorial 
limits, but in neither was jurisdiction in suits to enforce me- 
chanics’ liens specially named. And it was argued that, 
although these Common Pleas Courts were thus in general 
terms clothed with concurrent jurisdiction with the Circuit 
Court, yet, as the jurisdiction for the enforcement of mechan- 
ics’ liens was by a special act specially conferred on the Cir- 
cuit Court, it was not fair to presume that at the time of the 
passage of the organic acts this special subject of jurisdiction 
was in the mind of the Legislature, and, therefore, not em- 
braced in the enactments. The court seems in each case to 
have been deterred from adopting the construction which 
would most naturally and easily have resulted from the lan- 
guage of the act it was considering, by reason of the incon- 
venience such construction would produce in requiring the 
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lien to be filed in one court, and the suit for its enforeement 
to be brought in another. 

In cases of doubtful construction it may be very proper to 
consider the inconveniences which may result from a given 
construction as a help in ascertaining the intention of the 
Legislature; but where the meaning of the law-maker is 
clearly expressed, courts are warranted in no such indulgence. 

We have seen that jurisdiction of mechanics’ liens was not 
conferred in specific terms on the St. Louis Common Pleas 
and Kansas City Common Pleas by the acts by which they 
were organized. The opposite, however, is true of the act 
organizing the St. Louis Land Court, and, with this law before 
its eyes, it would be unjust to the Legislature to suppose it 
had not in mind, and did not intend by the act of 1859, to 
give the Circuit Court concurrent jurisdiction, as well in lien 
cases as in any other of the subjects of the exclusive jurisdic- 
tion of the Land Court, not expressly excepted in the act. 
And thus, by reason of this peculiarity of the organic law of 
the Land Court, we are enabled to pronounce in favor of the 
concurrent jurisdiction of the Circuit Court, without ques- 
tioning the authority of Gaty v. Brown and Asburn v. Ayres. 
The Circuit Court erred in dismissing the action, and for this 
reason its judgment is reversed and the cause remanded. 
The other judges concur. 


—_+o0@+———. 


Tuomas J. Hitron, Respondent, v. Henry Tyree, Appellant. 
Appeal from St. Louis Circuit Court. 
Me Clellan, Moody and Hillyer, for respondent. 
M. L. Gray, for appellant. 


Dryven, Judge, delivered the opinion of the court. 


This was a suit in the St. Louis Circuit Court for the en- 
forcement of a mechanic’s lien. The court dismissed the 
cause for the supposed want of jurisdiction of the subject of 
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the action. The same question received the consideration of 
this court, and was decided at this term, in the case of Fitz- 
gerald v. Jones and Maguire; and for the reasons given in 
the decision of that case, the judgment in this is reversed and 
the cause remanded. The other judges concur. 


Susan WALKER, Respondent, v. Louisa Harper, Appellant. 


Landlords and Tenants.—The purchaser from the landlord can maintain an ac- 
_ tion under the statute to recoyer the possession of the premises from the 
tenant neglecting to pay rent. (R. C. 1855, p. 1018, § 38, 39.) 
Landlord and Tenant.—Tenant cannot dispute his landlord’s title. 
Landlords and Tenants—Justices’ Courts.—It is not necessary, under the provis- 
ions of R. C. 1855, p. 1016, § 33, that the statement should show that the 
premises sued for are in the ward or township in which suit is brought. 


Appeal from St. Louis Land Court. 


Goodlett and Gray, for appellant. 


I. The justice before whom this suit was commenced had 
no jurisdiction of the case, as it was neither alleged or proved 
that the property sued for was within his ward; and by 33 
sec. of 2 R. C. 1855, p. 1016, his jurisdiction in landlord and 
tenant proceedings is confined to cases in his ward. The jus- 
tice had no jurisdiction except that given in 26 Mo. 601, and 
consent even cannot give it. (20 Mo. 850.) This landlord 
and tenant proceeding is a special statutory one, and to sus- 
tain jurisdiction it must be affirmatively alleged and shown. 

If. The second instruction should have been given. (2 
Phil. Ev., last ed., p. 137 & n. 293, and p. 148, div. 5, enti- 
tled “ Jurisdictions with respect to time and place of holding 
the court,” &c., and authorities there cited; also, p. 196 of 
same book.) 

The description of the property sought to be recovered was 
not sufficient. Sec. 352, R. C. 1855, p. 1017, requires plain- 
tiff to file a statement particularly describing the property 
rented or leased, and sworn to. 
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The court erred in excluding, when offered by defendant in 
evidence, the notice from Lindell of forfeiture of lease, and 
the record in the ejectment suit brought by Lindell and then 
pending against defendant and others, and brought by Lin- 
dell before his agreement with Mrs. Walker and before she 
brought this suit; 1. Because Mrs. Walker claimed under 
Lindell, and was, asa privy under him, bound by his acts and 
admissions. The notice of forfeiture was dated 28th Decem- 
ber, 1858, long before this suit was brought, and the suit by 
Lindell in ejectment to enforce the forfeiture, also brought 
before this suit, all being acts of Mrs. Walker’s alleged grant- 
or, were, as I contend, clearly admissible against Mrs. 
Walker, Lindell’s alleged grantee. (1 Greenl. Ev., § 189.) 
On this ground, what Lindell had done and claimed in regard 
to the lease was admissible. It was neither alleged or proved 
that defendant had ever paid rent to plaintiff, or had ever 
acknowledged herself to be the tenant of plaintiff. Indeed, 
plaintiff’s allegations and proof all proceeded upon the idea 
that defendant had never acknowledged the relation of ten- 
ant to plaintiff; but that plaintiff had acquired the rights of 
Nugent and of Lindell, and therefore she was entitled to call 
(as being assignee of Nugent and Lindell) on defendant for 
rent, on showing the deeds of Nugent and the agreement of 
Lindell, &c., to defendant. Plaintiff’s allegations and proof 
sought to make a case under 2 R. C. 1855, p. 1018, § 88, 39 
& 40, and there was no proof to entitle plaintiff to recover 
except as a purchaser under either Nugent or Lindell. 

III. The third instruction refused should have been given. 
Plaintiff’s agreement with Lindell of 15th August, 1859, 
gave plaintiff no rights as landlord against defendant, be- 
cause it was not a deed nor acknowledged. R. C. 1855, p. 
1018, § 88, gives this remedy only to a purchaser, and § 40 
requires the plaintiff instituting this proceeding to show a 
‘deed from the original lessor, regularly acknowledged,” in 
order to make out a case for this remedy. The agreement 
between Lindell and plaintiff was not a decd, nor was it ac- 
knowledged. 
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Geo. Marshall, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This is a proceeding, under the landlord and tenant law, 
for the possession of a lot in the city of St. Louis. It was 
tried before a justice of the peace, where the plaintiff had 
judgment. The defendant appealed to the Land Court, 
where judgment was given against her, and she appealed to 
this court. 

It appears that Thomas Nugent, who was assignee of a 
lease from Peter Lindell to one Keegan, who had assigned it 
to Nugent, sublet a portion of the leased property to the 
trustee of Mrs. Gore, at a rent equal to one-fourth of the rent 
Nugent was to pay Lindell, who transferred the sublease to 
the defendant, who occupied the premises. Nugent assigned 
the lease from Lindell to the plaintiff. The lease from Lin- 
dell to Keegan was for twenty years, at a fixed rent for the 
first ten years, and for the second ten years the rent should 
be fixed by arbitrators in a manner provided in the lease. At 
the end of the first ten years, Lindell and the plaintiff fixed 
the amount of the rent for the second ten years by agreement. 
The defendant having failed to pay rent after demand and 
exhibition to her of the deed under which the plaintiff claim- 
ed, this suit was brought. 

At the trial in the Land Court, the defendant asked a num- 
ber of instructions, which were refused, and those refusals 
assigned for error. The instructions are as follows: 

1. The defendant asked the court to declare that there is 
20 such particular description of the property held or rented 
by defendant in the complaint of plaintiff as will entitle plain- 
tiff to recover in this proceeding. 

2. Unless it is made to appear both by averment in the 
complaint or sworn statement of plaintiff, and by proof before 
the court, that the property sued for is situated in the ward 
of St. Louis for which C. Hequembourg was justice at the 
time of trial before him, there can be no judgment for plain- 
tiff, but the suit must be dismissed for want of jurisdiction. 
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8. The deed or assignment of Thomas Nugent to Susan 
Walker does not make said Susan Walker the landlord of 
defendant, nor entitle said Susan Walker to collect rent of 
defendant. 

4, The agreement of 15th August, 1859, between Peter 
Lindell and Susan Walker is not such an instrument as makes 
said Susan Walker landlord of defendant, and is not so exe- 
cuted or acknowledged as entitles her to collect rent of de- 
fendant accruing after January, 1859. 

5. The fixing of the rent of the premises leased by Lindell 
to Keegan for the last period of ten years, made between Lin- 
dell and Walker on the 15th August, 1859, was not binding 
on defendant as assignee of a portion of said premises, and 
gives plaintiff no right to demand such rent of defendant. 

6. The legal effect of Thos. Nugent’s deed to Mary Gore’s 
trustee, and said Gore’s deed to defendant, is to make de- 
fendant assignee of that portion of said leased premises de- 
scribed in said deeds; and the legal effect of Thos. Nugent’s 
deed to plaintiff is to make her assignee of the other portion 
of said leased premises not previously assigned to defendant 
through Gore, and this last deed (from Nugent to Walker) 
does not make her landlord of defendant, nor entitle her to 
collect rent of defendant. 

7. If the lease from Lindell to Keegan, under which both 
plaintiff and defendant claim, was forfeited by the act of Lin- 
dell and he is prosecuting a suit at law to recover the same 
for such forfeiture, then plaintiff’s rights as assignee of said 
leased premises are at an end and plaintiff cannot recover. 

As to the first and second instructions, it is sufficient to 
say that the objections to the plaintiff’s right of recovery set 
up in them should have been made at an earlier time or in a 
different manner. They were not made before the justice, 
nor to the Land Court, before the end of the trial, nor other- 
wise than by instruction. It was too late to make them at 
the end of the trial. We do not mean to say that they would 
have been good at any time. 

The third and sixth instructions were clearly wrong. The 
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defendant was tenant of Nugent, and, under the 38th and 39th 
sections of the landlord and tenant law, the plaintiff, being 
purchaser from Nugent, could maintain this suit. 

The fourth and fifth instructions had no relation to the 
case. As to the relations between the plaintiff and defend- 
ant, the agreement between Lindell and the plaintiff had no 
connection with them. The defendant being the plaintiff’s 
tenant had no right to dispute her landlord’s title, and this 
applies also to the seventh instruction, which was bad also 
for supposing a forfeiture of the lease from Lindell to Kee- 
gan, about which there was no evidence whatever. 

At the trial, the defendant offered to give in evidence a 
notice by Lindell of a forfeiture of the lease, and an agree- 
ment between Lindell and the plaintiff as to their future re- 
lations as landlord and tenant, and their agreement to try 
and get the defendant out of possession, because she kept a 
bawdy house. 

These were properly rejected because they were irrelevant 
to the issues on trial. The defendant moved in arrest of 
judgment because the complaint or statement did not show 
that the premises in dispute were in the Sixth ward of the 
city of St. Louis, nor was it proved on the trial. 

The statute prescribes what the statement shall contain, 
and does not require it to contain any allegation that the 
premises sued for are in the ward where the suit is brought, 
and if the suit had been in fact brought in the wrong ward 
the defendant should have shown the want of jurisdiction be- 
fore verdict. 

Judgment affirmed. Judges Bay and Dryden concur. 


Tue State or Missourt, Respondent, v. THoMas SHANNON, 
Appellant. 


Evidence—Admissions.—The admissions of the defendant, voluntarily made, 
are competent evidence against him for some purpose, although not di- 
rectly relative to the crime charged. 
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Appeal from St. Louis Criminal Court. 
Voullaire, for respondent. 


Shreve and Sanders, for appellant. 
Bay, Judge, delivered the opinion of the court. 


The only question presented by the record in this case re- 
lates to the refusal of the court to exclude from the consid- 
eration of the jury that portion of the testimony of John 
Eagan in which he states that after the arrest of the defend- 
ant, he (defendant) gave him a pair of outsiders. The fact 
that the defendant, at the time of his arrest, had in his pos- 
session an instrument commonly used by burglars was cer- 
tainly irrelevant ; but the record shows that when the pris- 
oner handed the witness the outsiders he requested witness 
not to bring them against him, stating that if he did it would 
go hard with him. This admission, voluntarily made by the 
prisoner, was, for some purposes, competent evidence against 
him, and the court could not have excluded the evidence re- 
lating to the outsiders without leaving such admission wholly 
unintelligible. But, admitting that the evidence was inad- 
missible for any purpose, we see no fact or circumstance in 
the case which would warrant the conclusion that it materially 
prejudiced the prisoner. The only witness on the part of the 
State who testified to any material fact was Reed, the party 
alleged to have been robbed. If the jury credited his testi- 
mony, as they undoubtedly did, they could not have done 
otherwise than render a verdict of guilty. If they discred- 
ited him, then there was no evidence in the case upon which 
to predicate such a verdict, and we will not presume that any 
jury would find a man guilty of highway robbery upon the 
sole fact that a burglarious instrument was found in his pos- 
session. In the case of The State v. Houser, 28 Mo. 233, 
which was an indictment for homicide, the State was permit- 
ted to prove that the prisoner, while passing from the jail on 
a former trial, was found in possession of a slung-shot, and 
a majority of this court held that it was competent evidence. 
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Judge Scott, however, thought differently, but concurred in 
refusing to stay execution, upon the ground that he was un- 
able to say that, under all the circumstances, the prisoner 
was prejudiced by the admission of the evidence. 

The tendency of such evidence is, no doubt, to prejudice 
the minds of the jury, and if there were any facts or circum- 
stances in this case which rendered the evidence of Reed im- 
probable, and which would have justified the jury in disre- 
garding it, then it is readily perceived how the evidence re- 
specting the outsiders might have influenced the delibera- 
tions of the jury; but we see no such fact or circumstance in 
the case, and therefore cannot say that the prisoner was pre- 
judiced by the admission of the evidence. 

With the concurrence of the other judges, the judgment of 
the Criminal Court is affirmed. 


Wiuuram F. Enpers ef al., Respondents, v. THomas Rica- 
ARDS, Appellant. 


Attachment—Fraudulent Conveyance.—In an issue upon a plea in abatement to 
an attachment, alleging that the defendant had fraudulently conveyed or 
assigned his effects so as to hinder or delay creditors, the conveyance is 
fraudulent so as to support the attachment if the defendant made the con- 
veyance with the fraudulent intent, although it may have been valid as to 
the trustee and the creditor secured. 

Evidence—Declarations.—In an issue upon a plea of abatement, the statement of 
the defendant made after his conveyance is complete evidence against 
himself, but not against his assignee. 


Appeal from St. Louis Cireutt Court. 
Strong and Wood, for appellant. 


I. The proof is abundant that Redding was a creditor and 
one who had come forward very generously to aid Richards, 
without any expectation of profit. Such a creditor it was 
not only right for Richards to secure, but it was his duty to 
do so. Such preferences are sustained by ample authority. 
(Kuykendal v. McDonald, 15 Mo. 415, 420.) 
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The only testimony introduced to impeach the deed to 
Redding’s trustee was the statements of Richards after the 
deed was executed and the property turned over to the trustee. 

It would be a dangerous precedent to allow a grantor to 
invalidate his own conveyance, after its execution and deliv- 
ery, by lis own declarations. The law does not allow him to 
do this as a witness under oath—much less should he be 
allowed to do this by his unsworn declarations. (2 R. C. 
1577-8. ) 

The case was tried upon the theory that a conveyance cal- 
culated or designed “to hinder or delay creditors’? would 
sustain the attachment. This is not the law; it must be a 
“fraudulent conveyance with intent to hinder or delay cred- 
itors.” It may be designed to hinder and delay some cred- 
itors; but if made with the intent and for the purpose to se- 
cure other bona fide creditors, it is not fraudulent, and does 
not authorize an attachment. (Kuykendal v. McDonald, 15 
Mo. 415; Chouteau & Vallé v. Beach et al., 11 Mo. 385; 
Duval v. Barnum, 7 Mo. 449.) 

It is therefore not an unimportant inquiry whether the 
title to the goods was or was not vested by the deed attacked 
in the vendee; not that it will affect his title in this suit, 
but to show the character of the deed. If it was fraudulent 
it conveyed no title. If it conveys a title it is not fraudulent, 
and if not fraudulent it will not sustain this attachment. 








Lackland, Cline & Jamison and Bell, for respondents. 


I. The court did not err in admitting the evidence objected 
to by defendant. ‘The decision of the Circuit Court upon the 
questions admitting the evidence was correct and within the 
principle laid down by this court in the following cases, to 
wit: Lane v. Kingsbury, 11 Mo. 402; Ficld & Beardslee 
v. Liverman, 17 Mo. 218; Carson v. Murray, 15 Mo. 383. 

II. The objections of defendant to admission of evidence are 
not well taken, because the bill of exceptions does not show 
any grounds for the objections. (Field v. Hunter, 8 Mo. 128 ; 
Bank of Missouri v. Bank of Baltimore, 10 Mo. 123; Duvall 
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v. P. & 8S. Ellis, 13 Mo. 203; Rousin v. Perpetual Ins. Co., 
15 Mo. 245; Clark v. Conway, 23 Mo. 438; Grimm y. Ga- 
mache, 25 Mo. 41.) 

Where the instructions taken all together properly present 
the law of the case to the jury, the judgment of the Circuit 
Court will not be disturbed, although the instructions taken 
separately may be objectionable. (Williams v. Vanmeter, 
8 Mo. 339; Neal v. McKinstry, 7 Mo. 128; Gamache v. Pi- 
quignot, 17 Mo. 310; Swearingen v. Orme, 8 Mo. 707; State 
v. McClure, 25 Mo. 338; Hall v. Webb, 28 Mo. 414.) 

Although an instruction be given, which, standing alone, 
may not apply to all the facts in the cause, the judgment will 
not.be reversed for that reason. (Neal v. McKinstry, 7 Mo. 
128.) 

Although an instruction may be erroneous, if it could not 
have been prejudicial to the party complaining, the judgment 
will not be disturbed. (Hall v. Webb, 28 Mo. 414.) 


Bates, Judge, delivered the opinion of the court. 


This is a suit by attachment. The affidavitt stated as the 
ground for the attachment that the defendant had “ fraudu- 
lently conveyed or assigned his property or effects so as to 
hinder or delay his creditors.”” The defendant traversed that 
allegation, and the issue thus made was tried by a jury and 
found for the plaintiff. The only questions presented in the 
case were made at that trial. 

The court instructed the jury for the plaintiffs as follows: 

1. If the jury believe from the evidence that at the time 
of the commencement of this suit defendant had conveyed or 
or assigned any of his property or effects for the purpose of 
hindering or delaying any of his creditors in collecting their 
debts, or for the purpose of reducing his creditors to compro- 
mise or compound their debts against him by taking less than 
the amount really due, or for the purpose of inducing any of 
his creditors to grant him an extension of time for the pay- 
ment of their debts against him, they will find for the plaintiffs. 

2. Although the jury may believe that the deed of trust 
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dated July 5, 1859, a copy of which has been read in evi- 
dence, was executed by defendant for the purpose of securing 
bona fide debts due from defendant to George Redding and 
others, and that said Redding and the trustee named in said 
deed may have acted throughout that transaction in good 
faith, yet if they find that any part of the purpose of the de- 
fendant in making said deed was to keep off his creditors, or 
to hinder dnd delay them in collecting their debts against 
him, or to cover up his property from them, they will find 
this issue for the plaintiffs. 

3. The only issue this jury have to try is, whether the facts 
stated in plaintiffs’ affidavit are true or not. The title of the 
goods attached is entirely immaterial to this issue. 

4, If you find that defendant was broken and unable to 
pay his debts when he made the deed dated July 5, 1859, (a 
copy of which is in evidence) to George Cooper as trustee of 
George Redding, and that the consideration therefor was that 
Redding should confer pecuniary benefits on defendant by 
paying him money or giving him notes for his own use and 
beyond the reach of his creditors, and that such were the ob- 
ject and purpose of the defendant in making the deed, you 
should find for plaintiffs. 

The third instruction, as probably understood by the jury, 
is correct, (although it is so worded as to state the issue to be 
whether certain facts are facts,) and it is important to be 
borne in mind that the only issue is as to the truth of the 
allegations of the affidavit. 

The evidence showed a conveyance by the defendant of a 
stock of goods (ready-made clothing, &c.) to one Cooper, to 
secure and pay debts to one Redding, and which the plain- 
tiffs endeavored to show was made fraudulently, so as to 
hinder or delay his creditors. 

The language of the affidavit, which follows the statute, 
declares the conveyance to have been made fraudulently, 
and so as to hinder or delay creditors. The issue is, there- 
fore, double—first, whether the conveyance was fraudulent, 
and second, whether it did hinder or delay creditors. In 
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this case, the second branch of the issue appears to be conce- 
ded to the plaintiffs, and indeed, there can be no doubt that 
the deed for the benefit of Redding did hinder other eredit- 
ors, as is almost always the case when a debtor in failing cir- 
cumstances prefers one creditor. The real issue being 
whether the conveyance was fraudulent, we consider the in- 
structions given with reference to that issue. The first (as 
well as the second) admits the good faith of the trustee and 
the beneficiary in the deed, but declares the deed fraudulent 
if the defendant, in making it, had the purpose to hinder or 
delay any of his creditors, or to induce them to compound 
with him, or give him time for payment; and the second is 
substantially the same as the first. 

Whilst these two instructions are so worded as to give the 
plaintiffs an apparent advantage before the jury, we canot say 
that there is any error in them. This question was simply 
between the plaintiffs and this defendant, whether the deed 
was fraudulent, and if he made it for any of the purposes 
mentioned it was fraudulent. But that does not at all affect 
the title of the trustee to the goods conveyed, which may 
be perfectly good, and as to which no decision can be made 
in this case. 

There is evidence tending to support the fourth instruc- 
tion, (that of Redding and Coff,) and no other objection is 
made to it. The instructions asked by the defendant were 
properly refused; the first and fourth, because there is no 
question here of the property in the goods seized; the sec- 
ond and third, because the privity of Redding to the sup- 
posed fraud is not in or of the issue. 

The plaintiffs were properly permitted to prove statements 
made by Richards shortly after the execution of the deed. 
They were given against himself only. They could not have 
been given to impeach his assignment in a suit against his 
assignee, but were perfectly good against himself. 

We find no such error in the record as will justify a re- 
versal. 

Judgment affirmed. Judges Bay and Dryden concur. 
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Martin Keary, Appellant, v. Puriire Baker et al., Respond- 
ents. 


Forcible Entry and Detainer—Judgment.—Upon an appeal from a justice of the 
peace in an action of forcible entry and detainer, the appellate court, upon 
dismissing the appeal, has no jurisdiction to enter judgment for costs against 
the security in the appeal bond. Such a judgment would be void, and an 
execution and sale of lands under it would confer no title upon the purchaser. 


Appeal from St. Louis Land Court. 


This was an action of ejectment brought by the appellant 
against Baker and others, tenants of Aloys Soderer, (who on 
motion was made co-defendant, ) for a lot of ground on Frank- 
lin avenue, in the city of St. Louis. 

The plaintiff offered in evidence the record of the proceed- 
ings and judgment both of the Land Court and the justice of 
the peace, in a certain action of unlawful detainer instituted 
by one William Fulton against Jacob Halter, wherein Fulton, 
on the 21st day of August, 1856, obtained judgment. The 
defendant Halter duly and regularly appealed to the October 
term, 1856, of said Land Court, the said Soderer becoming 
his security in the recognizance for the appeal. 

At the October term, 1856, of the Land Court the case was 
continued, no counsel appearing. At the succeeding March 
term, 1857, it was again continued, but for what reason is 
not stated. At the October term, 1857, when it was regu- 
larly reached and called for trial, the said court rendered the 
following judgment: 

“Now at this day, this cause coming on to be heard, it 
is ordered and adjudged by the court that the appeal be dis- 
missed, and that the said William Fulton recover of the said 
Jacob Halter, and of Aloys Soderer, his security in the appeal 
bond, his costs and charges herein in this behalf expended ; 
and that he have execution thereof.” 

In addition to the above the plaintiff also offered in evi- 
dence the sheriff’s deed to him for the premises in contro- 
versy, the same having been levied upon and sold by the 
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sheriff as belonging to the said Soderer, the security, under 
execution issued out of the clerk’s office of the said Land 
Court against both principal and security; to the giving of 
which record and deed in evidence the defendants objected, 
for the reason that the said judgment and execution were 
void, and the said deed therefore passed no title to the 
plaintiff. 

The court sustained the objection ; and, excluding the evi- 
dence, gave judgment for the defendants. 

The specific objections to the plaintiff’s title were that the 
said judgment and execution were void for the following 
reasons: 

1. That the said executian was not in conformity with nor 
warranted by the judgment of the Land Court. 

2. That the judgment itself being neither one of affirmance 
nor the result of a trial anew in the Land Court, but a mere 
dismissal of the appeal, there was no authority in the court 
to award judgment and execution against the security. 

It is agreed that these are the sole questions to be submit- 
ted to this court for its adjudication. 


A. Hamilton and C. D. Colman, for appellant. 


I. As to the second objection, this assumes that the juris- 
diction of the Land Court did not attach as to the security, 
there being a mere dismissal of the appeal; whereas the stat- 
ute (§ 23, art. 9, of the Justices’ Act,) limits the power to 
render a summary judgment against the security to the con- 
tingency of either an affirmance or a judgment against the 
appellant on a trial de novo in the upper court. 

1. The regularity of the appeal and the consequent cog- 
nizance of the court over the subject matter are not ques- 
tioned. Was there jurisdiction as to the security? Where 
a court is invested with authority to be exercised in a certain 
contingency, its decision that the contingency exists is res 
adjudicata, and cannot be questioned. (15 Ia. 420, 421, 
and cases cited.) 

But consent and waiver define the attitude of the security 
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and make him a party; we do not say a co-ordinate party 
with the principal, entitled to participate in the management 
of the case, but a party to the record, as much so as if the 
Legislature had in express terms declared him to be such. 
The obligation is in form and effect, as well as in name, a 
recognizance. As such it is returned to and becomes a re- 
cord of the court and an incident of the case. The remedy 
by statute is but a summary mode of enforcing it according 
to its effect. (10 Mo. 289.) Like the security in the admi- 
ralty recognizance or stipulation, or the security for costs of 
suit, by executing the instrument the security acknowledges 
himself in court so far at least as may become necessary for 
the ultimate enforcement of the obligation, and is presumed 
to be cognizant of all proceedings in the case against himself. 
For the purposes of judgment, then, the security is in a legal 
and available sense before the court, the judgment is had in 
his constructive presence, as much so as if rendered on de- 
fault in a proceeding requiring notice. As a party to the 
record he must take notice of the proceedings against him- 
self, and is as effectually bound by the judgment as if he 
were a party to the suit. (1S. & M. 889; 21 Mo. 81; 5 
How. Miss. 456; 3 Ired. 91; 6 Humph. 91-92; 1 Hill, 8. C. 
42; 13 Pick’g, 53; 12 Rich. L. 277; 2 Brown’s Civil & 
Ad. Law, 409; 2 Conk. Ad. Pr. 102,114,115; 4 Wheat. 
243; 30 Ala. 237.) 

If in the exercise of the jurisdiction acquired by the appeal 
error intervened to the prejudice of the security, his only 
remedy consisted in some direct proceeding. He cannot be 
allowed to assume the position of a stranger to the record, or 
be heard to say to the purchaser, “I was a party to the re- 
cord, but not for such a judgment as that rendered,” or “the 
court misjudged as to the contingency upon which the right 
to enter judgment against me depended.” As was said by 
this court in Werthimer v. Boonville, (29 Mo. 258,) “the 
question of jurisdiction cannot be made to depend upon the 
fact whether the judgment is right or wrong.” By entering 
into the obligation, the security took the chances of an erro- 
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neous application of the law for its enforcement, and, espe- 
cially where the rights of a purchaser under the judgment 
are concerned, must stand the hazard of the die. The dis- 
tinction is between mere details or even actual error and 
fundamental defects—a lack of jurisdiction or power in the 
court and a wrongful or irregular execution of it—a direct 
and a collateral revision. No principle of law is better settled, 
and none has been more explicitly and repeatedly asserted by 
this court, than that where the subject matter and party are 
within the legal cognizance of the court, its judgment is 
never void and cannot be questioned collaterally. That the 
plaintiff was a purchaser under a judgment for costs only, 
will not deprive him of the protection of the rule. (20 
Mo. 445 ; 16 Mo. 336 ; 12 Mo. 611; 26 Mo. 289; 29 Mo. 151; 
and see 12 Ohio, 273; 15 Ohio, 485; 3 Ohio, 306; 6 Ohio, 
N. 8. 803; 16 Ohio, 271; 9 Grat. 326-7; 3 Ired. 91; 2 Zabr. 
065; 4 Dana, 429; 31 Miss. 592; 9 Pet. 329.) Nor will he 
be affected by an erroneous award of execution. (12 Mo. 260.) 

2. But supposing the security entitled to impeach the va- 
lidity of the judgment, the objection taken cannot prevail ; 
there is nothing of which he could complain. The case was 
not within sections 30 and 81 of article 1 of the statute of 
forcible entry and detainer. The dismissal of the defend- 
ant’s appeal, as contemplated by those sections, is the same 
as in other appeals, and is attended with the like consequen- 
ces. It is founded upon essential defects in the appeal which 
go to the jurisdiction of the appellate court, and results in 
the remanding of the case to the justice for execution. In 
every other instance, that is to say, wherever the jurisdiction 
has so far attached as to sustain the appeal, the case is re- 
tained in the upper court for final determination and execu- 
tion there. (8 Mo. 500.) Every reasonable presumption 
will be indulged ia favor of the regularity of the proceedings. 
Where the record is silent as to the ground upon which the 
action of the court is based, it will be presumed to be correct, 
if justifiable under any possible state of facts. (81 Miss. 705.) 

Certain points, then, are clear: 1. That the failure to pros- 
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ecute was a breach of the recognizance. 2. That this enti- 
tled the appellee to at least the costs of the appeal. 3. That 
these could not have been collected by any process issued by 
the justice of the peace. 4. That, in addition to these costs, 
the appellee was entitled to a judgment against both principal 
and security either of affirmance, in express terms, embracing 
the damages and costs below, (11 Mo. 215,) or for the inter- 
vening damages also, (22 Mo. 494.) 5. And that in any di- 
rect proceedings for the reversal of the judgment, its limited 
character arising from the omission of the damages would 
be considered as beneficial to the security. As was said by 
Judge McGirk, (4 Mo. 563,) “the security was liable for 
the costs at all events.” 

The assessment of damages generally could have taken 
place at any time during the term; and the omission to make 
the costs and damages recovered before the justice a part of 
the judgment of the Land Court might have been supplied 
by an amendment without producing any change in the form 
of the entry, except as to the amount for which execution 
should issue. Notwithstanding the terms employed, the pro- 
ceeding would be equivalent to and support the averment of 
an affirmance. Even a reversal and a new judgment differ- 
ing essentially from that rendered in the lower court has been 
held to be an affirmance, and to authorize a summary judg- 
ment against the security where the statute confined the 
remedy to the single case of an affirmance. (22 Ill. 91; 2 
Scam. 571; 5 La. An. 523.) And a verdict and judgment 
had on a trial de novo are in legal effect an affirmance. (1 
S. & M. 390.) 

In the case cited from 2 Scammon, 571, where the appeal 
was dismissed and the condition of the appeal bond was ‘“ to 
pay the debt and costs in case the judgment shall be affirmed 
on the trial of the appeal, the court say, ‘* What is the object 
of this requirement, and what its meaning and intention ? 
Manifestly to secure the opposite party in his debt and costs, 
in case the judgment shall not be reversed; in case he shall 
be in the Circuit Court the successful party. By a dismissal 
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of the appeal either by the court or by the act of the appel- 
lant himself, the appellee is the successful party. We see no 
propriety in attributing to such a judgment of dismissal less 
efficacy than to a more formal and technical one of affirm- 
ance.” 

And in the case cited from 5 Louisiana Annual, 523, in 
which the judgment was reversed, and one differing substan- 
tially was given in the appellate court, the statute as already 
stated confining the summary judgment against the security 
in the appeal bond to an affirmance only, it is said: “the 
object of the statute being to expedite the remedy against 
securities, it would be unreasonable to infer that there was 
an intention to discriminate between the case of an affirm- 
ance of the judgment of the lower court and a new judgment 
by the appellate court, the security being liable in both cases, 
This would be adhering to the mere letter of the law without 
regarding the substance. The fair meaning of the law-giver 
is to quicken the appellant’s relief against the security.” 

The practice suggested is analogous to that which obtains 
in replevin, where, though the plaintiff discontinue, the cause 
is considered as remaining in court for the assessment of 
damages, as a necessary incident. (26 Mo. 514, 515; 26 
Mo. 153.) To no class of cases is the statute more appro- 
priately applicable than to those in which (after years, it may 
be, of vexatious delay) the appellant at the last moment re- 
tires from the litigation. Why should his default be allowed 
to deprive the appellee of his only remedy by statute ? 

II. We have been induced by the statement of the case to 
take it for granted, thus far, that it was not designed by the 
respondents to question the applicability of section 23 of arti- 
cle 9 of the law respecting justices’ courts to apppeals in 
forcible entry and detainer cases. 

That section is as follows: ‘In all cases of appeal from a 
justice’s court, if the judgment be affirmed, or if on a trial 
anew in the appellate court the judgment be against the ap- 
pellant, such judgment shall be rendered against him and his 
security in the recognizance for the appeal.”’ These terms do 
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not confine the provisions to such cases as are enumerated 
in that act, but are sufficiently broad and comprehensive to 
embrace, in addition thereto, all civil cases within the juris- 
diction of the justice. An appeal in a forcible entry and 
detainer case being thus within the letter, what is there to 
take it out of the spirit of the statute ? 

Not only is there no incongruity between the general law 
and the statute of forcible entry and detainer, but it is appa- 
rent that all the details of that statute relating as well to the 
dismissal as to the perfecting and prosecuting of the appeal 
and the affirmance of the judgment of the justice, are taken 
from the general law, as construed by this court. (11 Mo. 
215; 15 Mo. 249; 15 Mo. 226.) The general practice gov- 
erning appeals from justices must still furnish the course of 
proceeding in several particulars not supplied by the statute 
of forcible entry and detainer. Amongst other instances, 
see R. C. vol. 2, p. 947; § 8, p. 948; § 12, p. 956; § 34, p. 
947; § 11. And the proceedings before the justice in forci- 
ble entry and detainer are to some extent controlled by the 
practice prescribed for other cases, as in motions to set aside 
nonsuits and defaults, and for the revival of suits, &c. (18 
Mo. 169.) These statutes, then, must be taken together as 
constituting a general system. 


Krum &§ Decker and A. M. § S. H. Gardner, for respond- 
ents. 


I. A statute in derogation of the common law must be 
strictly construed. 

At common law there is no authority to render any judg- 
ment against a party unless such party has a day in court. 
If such a right exists in this State it can only be by plain, 
positive statutory provision. And the statute must expressly 
give such authority before it can be exercised; nothing will 
be left to inference or inuendo. A judgment was rendered 
against respondent without notice; an execution issued 
against him without notice ; a sale of his property without 
notice ; he had no day in court; no knowledge that he was 
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indebted to anybody; and he now finds his valuable estate 
sold for a paltry judgment of thirteen dollars costs, and he is 
to be turned out of his inheritance, valued at a monthly rent 
of one hundred dollars by plaintiffin his petition. 

A statute must be strictly complied with, and it will re- 
ceive a careful examination before this court will authorize 
such a proceeding. 

II. The judgment against the surety, Soderer, was void 
absolutely and did not warrant an execution against him. 

The only statute provisions bearing on this question are 
contained in section 50 of unlawful detainer act. (R. C. 
1855, p. 800.) Section 29 provides only for cases where 
plaintiff is appellant. Section 30 provides where defendant 
is appellant and in default: 

a. On certiorari (i. e. where there has been no trial before) 
a default shall be entered and damages assessed under sec- 
tion 32. 

b. On appeal (as in this case) judgment of the justice may 
be affirmed or the appeal dismissed. 

Ill. The appellants then seek shelter under the justice act, 
section 23, p. 976, R. C. 1855; but a careful reading of it 
will show: 

1. That this section applies only to cases which arise on 
appeal on that act, and has no necessary application to the 
wholly distinct proceedings under the unlawful detainer act. 

The recognizance under this act is different; the proceed- 
ings necessary to an appeal are different, and to the appeals 
taken under that act the above section should be confined. 

Appeals under the “landlord and tenant act”? have been 
held to be governed by general justice act, because section 
41 (p. 10, 18) expressly provides that appeals under that act 
should be governed “in the manner provided by law for ap- 
peals in other civil cases.” 

2. Admitting that the section is applicable to appeals under 
the “unlawful detainer act,” yet there is no authority for a 
judgment against a surety where the appeal is dismissed. 

That section is no authority to render a judgment against 
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a security, except (a) where the judgment of the justice is 
affirmed, not dismissed (b) where there is a trial de novo and 
a judgment against the appellant on such trial. 

And even in these cases the execution is a special one, and 
the officer must first use diligence to make the judgment of 
the principal, and must specify in his return by whom the 
money was paid, &c. (Sec. 24.) 

But no authority can be found in the statute for a judg- 
ment against a surety when the appellee dismisses his appeal 
as he did in this case. 

This court has decided that after dismissing an appeal from 
the justice the appellate court cannot render judgment for 
the debt or costs against the appellant. (Thompson v. Cur- 
tis, 2 Mo. 209.) Nor can the court dismiss the appeal and 
reverse the judgment of the justice. (Barnes v. Holland, 3 
Mo. 47.) Nor can the court dismiss the appeal and give 
judgment for the costs accrued before the justice. (Runkle 
v. Hagan, 8 Mo. 234.) And that by dismissal of the case 
the court loses cognizance of the whole subject. (Marrion v. 
State, 11 Mo. 578.) 

The rules relative to the collateral impeachment of judg- 
ments have been well stated, thus: 

a. Where the judicial tribunal has general jurisdiction of 
the subject matter of the controversy or investigation, and 
the special facts which give it the right to act in a particular 
case are averred and not controverted upon notice to all proper 
parties, jurisdiction is acquired and cannot be assailed in any 
collateral proceeding. 

b. Where the judicial tribunal has not general jurisdiction 
of the subject matter under any circumstances, no averment 
can supply the defect ; no amount of proof can alter the case ; 
no consent can confer jurisdiction. (Bordin v. Fitch, 15 
John. 141; Dudley v. Mayhue, 3 Comst. 9; Davis v. Pack- 
ard, 7 Pet. 276.) 

c. Where the judicial tribunal has not general jurisdiction 
of the subject matter, but may exercise it under a particular 
state of facts, those facts must appear affirmatively ; when 
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established on a hearing of all proper parties cannot be im- 
peached collaterally ; but if they do not appear affirmatively 
the proceeding is coram non judice and void. (Staples v. Fair- 
child, 3 N. Y. Comst. 41.) 


Bates, Judge, delivered the opinion of the court. 


The judgment rendered against Soderer, the security of 
Halter in his appeal, is void, because the court had not juris- 
diction of him to render judgment against him upon a dis- 
missal of the appeal. 

He was liable for the costs, but not liable to have judgment 
for the costs rendered against him summarily upon the dis- 
missal of the appeal. 

The statute regulating actions of forcible entry and de- 
tainer, and unlawful detainer, prescribes what shall be the 
bond of recognizance given by an appellant, but does not give 
the court any authority to enter judgment against the secu- 
rity for costs upon a dismissal of the appeal, nor does the 
bond or recogizance itself express or imply a consent to such 
judgment. Without such consent or direction of the statute 
such judgment was unauthorized. The law may be different 
in respect to appeals from justices in other kinds of cases. 

Judgment affirmed. 


—_+e 6o+——- 


Aaron A. Fisuer et al., Respondents, v. CHarLtes H. Frep- 
ERICKS AND Hiram Morris, Appellants. 


Practice—Service of Process—Non-Residents.—Where it is intended to serve a 
party with process, in accordance with the provisions of R. C. 1855, p. 
1225, § 18, it must appear affirmatively from the affidavit that the copy of 
the petition and notice of the suit were served upon the party at some place 
without this State, and within the United States. 


Appeal from St. Louis Circuit Court. 


This suit was instituted in the St. Louis Circuit Court by 
plaintiffs against the defendants and appellants, as partners 
doing business in the city of St. Louis under style of C. H. 
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Fredericks & Co. There was no affidavit that the defendant 
Morris was a nonresident. The summons issued July 26, 
1859, against both defendants, directed to the sheriff of St. 
Louis county, and was served on defendant Fredericks July 
28, 1859, but as to defendant Morris there was no return by 
the sheriff. There was filed an affidavit of one Edwin P. Gib- 
son, stating that on the 5th day of August, 1859, he served 
notice of this suit, with a copy of the petition, on Hiram Mor- 
ris, the defendant. The affidavit did not state, nor did it 
from the record elsewhere appear, where defendant Morris 
was at the time of this service. The defendant Morris did 
not appear to this suit. After judgment against him by 
default, he appeared only for the purpose of his motion in 
arrest of judgment, setting forth that he had no notice of the 
institution of this suit, and denying also that his person was 
within the jurisdiction of that court. This motion was over- 
ruled and excepted to by said Morris, who thereupon brought 
his appeal to this court. 


C. F. Burnes, for appellants. 


I. The defendant Hiram Morris was never notified of the 
institution of this suit, as required by law. 

IT. It does not appear that defendant Morris, at the time 
of the commencement of this suit, was residing without 
this State, or at any place within the United States or their 
Territories. 

III. The Legislature of this State has no power to extend 
the jurisdiction of its courts beyond the territory of the 
State ; therefore, § 18 of art. 5, chap. 128., 2 Mo. R. C. 1855, 
is void. 


Jones & Sherman, for respondents. 


I. As to the defendant Morris, the motion in arrest of 
judgment was rightfully overruled. The service on the de- 
fendant Morris was good and sufficient. (R. C. 1855, § 18, 
art. 5, Practice in Civil Cases.) 

II. In the case of defendant Fredericks, the motion to set 
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aside judgment and for new trial was rightfully overruled. 
The proof of partnership offered by plaintiff, as admitted in 
evidence by the court, was in compliance with the statute. 
(R. C. 1855, chap. 62, § 49.) The sufficiency of the evi- 
dence was left to the court sitting as ajury. The appeal in 
this case is clearly frivolous, and the respondents ask the court 
for ten per cent. damages, according to law in such cases. 


DryvEN, Judge, delivered the opinion of the court. 


The law permitting the notification of an absent defendant 
by delivery of a copy of the petition with a notice of the suit, 
contemplates service of the copy and notice at some place 
without this State, but within the United States or their Ter- 
ritories ; and in order to warrant the court in taking jurisdic- 
tion of the defendant, it ought to appear affirmatively by the 
affidavit required that the service was had at a place within 
the limits prescribed in the act. (R. C. 1855, § 18, p. 1225.) 
In this case, it neither appears inferentially nor by direct 
averment in the affidavit, where the service on Morris was 
had. For aught that can be seen, the service may have been 
made in Missouri or in Canada, and if in either it was bad. 

The return was for this reason insufficient, and the court 
ought to have set aside the judgment. Let the judgment be 
reversed and the cause remanded ; the other judges concur- 
ring. 


——_+e00e+—_— 


JAMES Morton, Plaintiff in Error, v. Connetta Morton, De- 
fendant in Error. 
Divorce—Alimony.—Alimony pendente lite can only be allowed to the wife in 
cases in which she is party plaintiff. (R.C. 1855, p. 662, § 8.) The com- 

mon law right of the wife is in this respect changed by the statute. 


Error to St. Louis Circuit Court. 


A. Martin, for plaintiff in error. 


I. The decree was illegal. There is no power expressed 
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in our statute of divorce and alimony by which the Cir- 
cuit Court is authorized to allow alimony pendente lite, 
when the wife is defendant. (R. C. 1855, p. 664,§ 8.) See. 
11 cannot affect the question, as it refers to alimony in cases 
of abandonment where there is no action pending. (Doyle 
v. Doyle, 26 Mo. 543.) 

Nor can any such power be implied from the language used 
or the other powers granted, even though it should be admit- 
ted that alimony pendente lite, as a general proposition, was 
incident to the power to grantadivorce. Such aconclusion 
in respect to our statute is rebutted by the fact that it speci- 
fied a certain condition in which alimony may be granted 
pending the action, showing that the Legislature has not left 
the power to be exercised as incidental to any other power, 
but has made an express grant of it. If the statute was si- 
lent on the question of alimony pendente lite, there might be 
some ground for such a position. 

II. It will be readily admitted that the court could not 
grant a divorce for reasons not specified in the statute; and, 
upon the same principle, it is maintained that alimony cannot 
be allowed except for the reasons and under the circumstances 
specified in the statute. (Doyle v. Doyle, 26 Mo. 545.) 

III. There is but one other source from which the power 
could be supposed to come, that is the common law. But, 
whether it can be derived from the common law will depend 
upon whether the ecclesiastical law of England is a part of 
the common law of Missouri. 

It may be admitted that, according to the ecclesiastical 
law of England, the wife was entitled to alimony pendente lite 
whether she was plaintiff or defendant, although it may well 
be doubted whether this was established at the period of the 
revoluiion, when we ceased to derive common law from Eng- 
land. The first reported case in which this principle was re- 
cognized was Bird v. Bird, (Lee’s Eccl. R., by Phillimore, p. 
209,) decided in 1752. The next case of any importance, 
which may be considered as putting the question beyond 
doubt, was Wilson v. Wilson, (2 Haygood, 203,) decided in 
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1797. The only other case, besides Bird v. Bird, that came 
off before the revolution was the case of Holmes v. Holmes, 
decided in 1755, and referred to in a note to the case of Wil- 
son v. Wilson, (2 Haygood, 203,) in which the alimony was 
refused because the wife had an income of £300. But, 
waiving this objection, and admitting that she is entitled to 
alimony by the ecclesiastical law, is that a part of the com- 
mon law and binding upon the Circuit Court ? 

To maintain that the subsequent acts conferring jurisdic- 
tion upon the common law courts to grant divorces conferred 
any other authority than that expressed in them would be 
an unreasonable task. If the common law courts have no 
inherent jurisdiction, it ought to follow that what was not 
expressly conferred by statute remains dormant yet. The 
following well considered cases will show the kind of oppo- 
sition to Mr. Bishop’s position: Parsons v. Parsons, 9 N. H. 
309; Burtis v. Burtis, 1 Hop. 557; Perry v. Perry, 2 Paige, 
ch. 501; Dickenson v. Dickenson, 3 Mur. 327; Ristine v. Ris- 
tine, 4 Rawle, 460; Olin v. Hungerford, 10 O. 268 ; 2 Dane’s 
Ab. 801. The authorities on the other side are, McGee v. 
McGee, 10 Georgia, 477; North v. North, 2 Barb., ch. 241; 
Bishop, M. & D., ch. 2, § 21, x. 

And, in accordance with this view, may be cited the fol- 
lowing authorities, which are all the stronger as that they 
are from States in which the ecclesiastical law was supposed 
to have been introduced by emigration ; alimony pendente 
lite cannot be given where the statute is silent: Wilson v. 
Wilson, 2 Dev. & Bat. 377; Harrington v. Harrington, 10 
Vt. 505; Coffin v. Dunham, 8 Cush. 404; Shannon v. Shan- 
non, 2 Gray, 285; Yule v. Yule, 2 Stock., Ch. 188; Sand- 
ford v. Sandford, 2 R. I. 64. 


DryDEN, Judge, delivered the opinion of the court. 


This was a suit for divorce, by the husband against the 
wife, in which the cause alleged was adultery. The defend- 
ant answered, traversing the allegations of the petition touch- 
ing the cause for the divorce. After coming in of the answer, 
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the court, at the instance of the defendant, ordered the plain- 
tiff to pay to her for the temporary support and maintenance 
of herself and two children the sum of $41.65 per month, 
payable monthly, until the further order of the court, and 
also required him by a day fixed to furnish and pay the fur- 
ther sum of $100 to enable the defendant to retain counsel 
for her defence. The plaintiff failing to comply with the 
order, the court, for that cause, dismissed the suit, and the 
plaintiff appealed. 

The only question in the case which we need consider is, 
whether the court had legal authority to make the allowances 
to the wife pendente lite; and this depends upon the proper 
construction of the act concerning divorce and alimony. (R. 
C. 1855, p. 662.) The 8th sec. of the act, and the only one 
bearing on the point under consideration, is as follows : 

“When a divorce shall be adjudged, the court shall make 
such order touching the alimony and maintenance of the wife, 
and the care, custody and maintenance of the children, or 
any of them, as from the circumstances of the parties and 
the nature of the case shall be reasonable; and when the 
wife is plaintiff, to order the defendant to give security for 
such alimony and maintenance ; and, upon his neglect to give 
the security required of him, or upon default of himself and 
his securities, if any there be, to pay or provide such alimony 
and maintenance, to award an execution for the collection 
thereof, or to enforce the performance of the judgment or or- 
der by sequestration of property, or by such other lawful 
ways and means as is according to the practice of said court. 
The court, on the application of either party, may make such 
alteration, from time to time, as to the allowance of alimony 
and maintenance, as may be proper, and may order any reason- 
able sum to be paid for the support of the wife during the 
pendency of her application for a divorce.” 

The right of the wife to alimony pendente dite, whether she 
stood in the position of plaintiff or defendent, was an ac- 
knowledged common law right in England, enforced there by 
the ecclesiastical courts, who had exclusive jurisdiction of all 
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controversies matrimonial; and we having adopted the com- 
mon law, it is likewise a common law right here, unless the 
common law in this respect is modified by the section of the 
act we have quoted. If the statute concerning divorce had 
been silent on the subject of alimony we would not hesitate 
to say that, upon common law principles, the power of the 
Circuit Court, succeeding to the jurisdiction of the ecclesias- 
tical courts, was ample to order the allowances made in this 
case; but as the act, in giving the power to award alimony 
pendente lite, gives it expressly where the wife is plaintiff, it 
must be understood as an expression of the legislative will 
that the power shall be withheld where the wife is defendant. 
Upon any other supposition, the provisions of the act under 
consideration would be without meaning or operation, leay- 
ing the law just as it stood before ; for we have seen that, by 
the common law, the right to alimony pendente lite, where 
the wife was plaintiff, was unquestionable. If the statute 
does not deprive the court of the power to give alimony pen- 
dente lite where the wife is defendant, it accomplishes noth- 
ing. 

We think, therefore, the court erred in ordering the allow- 
ances and in dismissing the suit for disobedience to said or- 
der, and for this cause the judgment is reversed and the 
cause remanded. The other judges concur. 


[CONTINUED TO VOL. XXXIV. ] 
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ACTION. 

1. Personal_—An action for rent is a personal notareal action.—Adams v. Bleck- 
er, 403. 

2. Money had and received—Duress.—A voluntary payment of an illegal de- 
mand, the party knowing it to be illegal, without an immediate necessity, 
unless to redeem or preserve his person or goods, is not the subject of action 
for money had and received.—Claflin v. McDonough, 412. 

8. Attachment.—Where a bond for the forthcoming of the property attached 
before a justice is taken by the officer, and the property is not produced 
in obedience to the judgment and order of court, the plaintiff in the attach- 
ment has no cause of action upon the bond, either by motion or suit, until 
the bond is duly assigned to him. (R. C. 1855, p. 266.)—McDowell et al. 
v. Morgan, 555. 

ACCORD AND SATISFACTION. 

See PayMENnrT. 

ADMINISTRATION. 


1. Limitations.—A suit against the administrator, upon the agreement recited 
in a bond of his intestate, is a sufficient exhibition of the plaintiff's de- 
mand to save it from the operation of the statute of limitations of three 
years, although the plaintiff subsequently amend his petition and sue upon 
the bond for the penalty.—Farrar et al. v. Christy’s Adm’r, 44. 

2. Parties —The administrator has the legal right and is the proper person 
to bring any kind of civil action which may be necessary to collect a debt 
due the decedent.—Cheeley’s Adm’r v. Wells, 106. 


ATTACHMENT. 


1. Pleading.—A plea in abatement to an attachment must be filed within the 
time limited by the practice act for filing pleas ——Hamilton v. McClelland, 
815. 

2. Pleading.— Where a suit is brought by attachment upon a demand not due, 
the defendant, although he may have lost the right to file a plea in abate- 
ment of the writ, has the privilege of pleading to the merits at any time be- 
fore the demand matures. (R. C. 1855, p. 257, § 64.)—ZJd. 

8. Record.—The record of the proceedings in cases of interpleader upon at- 
tachment should be kept distinct from the record of the proceedings in the 
attachment.—Brennan v. O’Driscoll, 372. 
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ATTACHMENT— Continued. 


4. Justices’ Courts—Jurisdiction.—A justice of the peace has jurisdiction to en- 
ter judgment on motion upon a forthcoming bond taken in an attachment 
suit commenced before him, although the penalty exceeds his jurisdiction 
in a direct suit upon the bond. (R. C. 1855, p. 266, & p. 925-6.) —McDow- 
ell & Co. v. Morgan et al., 555. 

5. Attachment—Fraudulent Conveyance.—In an issue upon a plea in abatement 
to an attachment, alleging that the defendant had fraudulently conveyed or 
assigned his effects so as to hinder or delay creditors, the conveyance is 
fraudulent so as to support the attachment if the defendant made the con- 
veyance with the fraudulent intent, although it may have been valid as to 
the trustee and the creditor secured.—Enders et al. v. Richards, 598. 


BAILMENT. 


1. Stocks.—Stocks are not like goods or articles of personal property, of varia- 
ble quality ; and the sale of one parcel by a bailee will answer the purpose 
of crediting the bailor with the proceeds of stock pledged, as well as the 
sale of the specific shares.—Berlin v. Eddy, 426. 

BANKS AND BANKING. 

1. Exchange-—The banks chartered by the State may charge, in addition to 
the interest mentioned, a reasonable premium on exchange when the note 
or obligation is payable out of the county in which it is discounted. (Sess. 
Acts, 1857, p. 22, § 38.)—Merchants’ Bank of St. Louis v. Sassee et al., 350. 

2. Corporations.—There is no such person in law as the Branch Bank of the 
State of Missouri—Bank of the State of Missouri v. Smith, Robidoux & 
Beauvais, 364. 

8. Banks—Payment—Tender.—The banks incorporated by the law of this State 
have the right to consider each bank bill as a separate and distinct demand, 
and to tender in payment thereof five dollars in the silver coin of the United 
States, struck under the act of Congress of February 21, 18538, and the bal- 
ance of each note in gold coin. Such tender avoids the penalty of twenty 
per cent. interest imposed by the law of this State incorporating the banks. 
(Acts, 1857, p. 17, § 9, & p. 28, § 44.) Bates, J., dissenting. —Boatman’s 
Savings Institution v. Bank of Missouri, 497. 

BANKING, ILLEGAL. 

1. Corporations.—The act of 1855 to prevent illegal banking is a revision of 
the law of 1845. Corporations chartered prior to the act of 1855 are subject 
to the provisions of the 4th section, prohibiting the passing or receiving of 
bank notes or other paper currency under the denomination of five dollars. 
(R. C. 1855, p. 286, § 4 & 9.)—North Missouri R.R. Co. v. Winkler, 354. 

2. Corporation—Forfeiture.—Under the act to prevent illegal banking, a viola- 
tion thereof may be pleaded in bar of any suit brought by a corporation, 
and it is not necessary that the franchise should have been forfeited upon 
direct proceedings for that purpose.—/d. 

8. Corporator—Estoppel.—Under the illegal banking act of 1855, a stockholder 
sued for his subscription is not estopped to plead the violation of the act by 
the corporation in bar of the suit. (R. C. 1855, ch. 16, § 4 & 9.)—Jd. 
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BANKING, ILLEGAL— Continued. 


4. Corporations—Currency.—The provisions of the act relating to illegal bank- 
ing (R. C. 1855, p. 286) do not apply to literary, scientific and charitable 
corporations. The evil the act designed to prevent was the introduction 
into this State by moneyed corporations, or corporations engaged in business 
of profit, of the circulation of foreign and worthless bank notes to the injury 
of the people of the State. (S.C. 29 Mo. 71.)—Christian University v. Jor- 
dan, 528. 

BANKRUPT. 

1. Conveyance—Assignce.—The deed of an assignee, conveying the lands of 
the bankrupt, must recite the decree in bankruptcy and the order appoint- 
ing the assignee. The right of the assignee to convey depended upon the 
act of Congress, and he must convey in the manner prescribed by the act, 
or the conveyance will be void.—Gray v. Heslep, 238. 

BILLS OF EXCHANGE AND NEGOTIABLE NOTES. 

1. Equities. —The equities which affect a negotiable note, endorsed or assign- 
ed after maturity, must be such es attach to the particular note, and not 
such as arise out of independent transactions between the parties.—Unseld 
vy. Stephenson, 161. 

2. Agent.—An agent who draws a bill of exchange upon his principal in set- 
tlement of a debt due by the principal to the payee, does not thereby make 
himself liable to the payee as drawer of the bill upon protest for nonpay- 
ment. If the bill had been negotiated he might have been bound to an in- 
nocent holder.—MecAllister v. Budd et al., 417. 

8. Alteration.—Any material alteration in a bill or note will render such 
bill or note invalid as against a party not consenting to such alteration, even 
in the hands of an innocent holder. The adding at the end of a note, 
“bearing ten per cent. interest from maturity,” is a material alteration.— 
Ivory v. Michael etal., 398. 

4, Alteration.—The altering of the date of a note so as to make payable in 
the future, when by the date the time limited had already expired, is a ma- 
terial alteration, and avoids the note as to the parties not assenting thereto. 
—Owings v. Arnot et al., 406. 

5, Alterations—The insertion at the end of a note of the words “ bearing 
ten per cent. interest from maturity” isa material alteration, and avoids the 
note as toall parties not assenting thereto.—Presbury v. Michael et al., 542. 

6. Protest.—Generally, demand of payment of a foreign bill of exchange 
must be made by a notary or some duly authorized officer, or the protest 
will be invalid ; but when authorized by usage, demand may be made in ac- 
cordance with the custom or law of the place where the bill is payable, by a 
notary’s clerk.—Miltenberger v. Spaulding, 421. 

7. Demand.—Where the acceptors of a bill of exchange were partners, and 
had failed and closed their-place of business, and had no other office or place 
of business, a demand at the dwelling-house of one of the acceptors will be 
sufficient.—Zd. 

8. Demand.—If, at the maturity of a note, the maker has no known resi- 
dence or place of business, a demand is unnecessary to bind the endorser.— 
McKee v. Boswell, 567. 

40—VOL. XXXII. 
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BILLS OF EXCHANGE AND NEGOTIABLE NOTES— Continued. 


9. Demand.—It is presumed that the place at which the note is dated is the 
place of residence of the maker ; but if the fact be otherwise, and the maker 
have a known place of residence elsewhere within the State, demand must 
there be made.—Id. 

10. Agent—Authority.—If a party, whose name is forged to anote by a per- 
son not his agent in any way, ratifies or adopts the act for the purpose of 
shielding the forger from the consequences of the crime, he does not there- 
by make himself liable, as principal, for the acts of an agent.—Ferry y. Tay- 
lor, 323. 

11. Demand.—If it is agreed between the parties to a note that it shall be 
payable at a particular place, then a demand at that place will be sufficient ; 
and parol evidence is admissible to prove such agreement.—McKee v. Bos- 
well, 567. 

12. Consideration—The payee of a promissory note given at the request of 
the payee and without any consideration, cannot recover against the 
maker.—Moore et al. v. Maddock et al., 575. 

BOATS AND VESSELS. 


1. Admiralty.—A sale of a vessel by order of a court of admiralty is conclusive 
upon all persons, and divests all liens; but a sale of a steamboat under the 
statutes of the different States, allowing of the suing of the boat by name, 
divests only the liens created by the laws of that State. <A sale of a steam- 
boat by order of the courts of Illinois will not prevent a citizen of Mis- 
souri from enforcing against the boat in the hands of the purchaser the liens 
created by the laws of this State. (Steamboat Sea Bird v. Beehler, 12 Mo. 
570, affirmed.)—Phegley et al. v. St. Bt. David Tatum, 461. 

2. Jurisdiction —The Federal courts have exclusive jurisdiction in all admi- 
ralty and maritime matters.—Jd. 

3. Limitations.—A suit is commenced against a boat by filing the petition and 
taking out process to seize the boat, and the time limited by the statute is 
to be computed, not from the date of seizing the boat, but of the issuing 
the writ.—McDowell et al. v. St. Bt. David Tatum, 494. 


BONDS, NOTES ASSIGNABLE, AND CHOSES IN ACTION. 
See CorporaTions, MunNICcIPAL, 6, 7, 8. 


7 


1. Assignee.—A plaintiff can only recover on such right as he had when 
suit was brought. A written assignment of a note, made after suit brought 
by the assignee, is not a sufficient title to authorize the action by the as- 
signee, but he may show himself to have been the equitable owner and thus 
sustain his action. (R. C. 1855, p. 1217, § 1.)—Weinwick v. Bender, 80. 

2. Assignment.—The assignee ofa chose in action, or note not negotiable, takes 
it subject to all defences the maker may have against it prior to notice of 
the assignment. (R.C. 1855, p. 322, § 3.) The payment by the maker of 
a non-negotiable note of the sum due, uponan attachment against the payee, 
without notice of any assignment, will bar a suit by the assignee.—/d. 

8. Assignor.—A non-negotiable note, endorsed by the payee, for the ac- 
commodation of the maker, will, in the hands of a holder for value, bind 
the assignor.—Macy v. Kendall, 164. 











INDEX. 623 
C 


CONFLICT OF LAWS. 

See Boats AND VESSELS, 1, 

CONSTITUTION. 

1. Guardian.—An act of the General Assembly empowering a guardian to 
sell the land of his wards, and to apply the proceeds thereof to their benefit 
under the direction of the court, is not in violation of the constitution of this 
State:—Stewart, &c., v. Griffith, 14. 

2. Register—The joint resolution of the General Assembly, approved Janu- 
ary, 1863, so far as it forbids payment to the register for the services ren- 
dered by him, under the act of March 15, 1861, is retrospective in its opera- 
tions, and destructive of a vested right and therefore void.—State, ex rel. v. 
Auditor, 287. 

CONTRACT. 

See Sates. Damaces. BarLMent. 


1. Damages.—When there has been a rescission of a contract for the sale of 
chattels, the purchaser may sue and recover from the seller the value of 
what he paid on the contract ; but when the contract is still subsisting, the 
measure of damages is the market value of the chattel at the time and 
place of delivery.—White, Ex’r, v. Salisbury, 150. 

2. Former judgment.—If a servant or agent wrongfully dismissed from 
service elect to sue for the breach, before the termination of the period for 
which he was hired, and recovers, such recovery will be a bar to any 
subsequent action upon the same contract.—Booge v. Pacific Railroad, 212. 

CONVEYANCES. 

See WILLS. 


1. Deed—Seal.—At common law, a piece of paper cut and affixed to a wafer 
on the deed was a suflicient sealing of the instrument. The law does not 
require that the impression should be apparent.—Pease v. Lawson, 35. 

2. Evidence.—It is no objection to the admission in evidence of an instrument, 
properly proved, that the plaintiff was the subscribing witness upon whose 
evidence it was certified by the proper officer, the plaintiff having no inter- 
est in the land at the time of making such proof.—Zd. 

3. Description.—W here a deed called to commence at a point in the grantor’s 
northern boundary line, and torun on that a given course and distance ; held, 
that the true northern line must be taken, although the grantor may have 
had a survey made on the ground the courses and distances of which sur- 
vey were set forth in the deed, and the northern line of such survey differed 
entirely from the true northern line of the tract.—Manter et al. v. Picot, 490. 

4. Estoppel—Femme Covert.—Prior to the act of June 22, 1831, authorizing mar- 
ried women to convey their estates, to make a valid conveyance of the 
wife’s estate it was necessary that the wife should acknowledge the deed 
in the manner provided by the statute then in force. (Lindell v. McNair, 
4 Mo. 380; Reaume v. Chambers, 22 Mo. 52.)—McDowell et al. v. Little et 
al., 5238. 

5. Estoppel.—The recitals ofa deed estop only parties and privies. The recitals 
in a deed by which a married woman purports to convey her title to land, 
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CONVEYANCES—Continued. 


do not estop her, nor those claiming under her, from asserting the truth 
against the recitals —Hempstead v. Easton, 142. 

6. Estoppel —Mutuality isa necessary ingredient of anestoppel. There can be 
no estoppel upon one party unless the other is equally estopped.—/d. 

7. Partition—Warranty.—There is an implied warranty between coparceners 
as to the property allotted in partition; but, held, that in this case there had 
been no partition, and that the lots had not been held in coparcenary. (S. 
C., Farrar v. Christy’s Adm’r, 24 Mo. 453, Pt. 3, affirmed.)—Farrar et al. y. 
Christy’s Adm’rs, 44. 

8. Deed—Evidence.—To make a certified copy of a deed evidence it must ap- 
pear that the deed was duly recorded in the county in which the land con- 
veyed was situated. (R.C., p. 726, § 17.)—Gwynn v. Frazier, 89. 

9. Bankrupt—Assignee.—The deed of an assignee, conveying the lands of the 
bankrupt, must recite the decree of bankruptcy and the order appointing 
the assignee. The right of the assignee to convey depended upon the act 
of Congress, and he must convey in the manner prescribed by the act, or 
the conveyance will be void.—Gray v. Heslep, 238. 

10. Corporations.—A municipal corporation having power by its charter to dis- 
pose of its lands, its deed therefor will be presumed to have been executed 
in pursuance of the power, and it is unnecessary for the grantor to show 
any special authority by resolution or ordinance.—Chouquette et al. v. Ba- 
rada et al., 249. 

11. Corporation, municipal—Leases—Forfeiture.-—Where the lease, made by a 
municipal corporation, provided for a forfeiture of the lease on account of 
non-payment of rent, to be made by order or resolution to be entered on the 
proceedings of the board of council, and the charter required all resolutions 
and ordinances to be approved and signed by the mayor before they should 
take effect, the mere signature to the minutes by the mayor as president of 
the board is not an approval of the resolution or order forfeiting the lease, 
and the forfeiture is not well taken.—Graham v. Carondelet, 262. 

CORPORATIONS. 

See Banxine ILLEGAL, 4. 


1. Agents.—A corporation acts only by its agents; the acts of the agents, 
therefore, within the scope of their authority, will bind the corporation. 
(Christian University v. Jordan, 29 Mo. 68, qualified and affirmed. )—North 
Missouri R.R. Co. v. Winkler, 354. 

2. Mortgage.—Corporations are not prohibited by § 2, ch. 37, R. C. 1855, p. 
885, from giving a mortgage or lien upon property they may purchase. The 
provision of the act applies only to property the corporation may already 
own.—McMurray v. St. Louis Oil Manufacturing Co., 877. 

8. Judgment confessed.—A judgment confessed by the president of a corpo- 
ration without service of process, and without the order or knowledge of the 
directors or company, and not setting forth the cause of the indebtedness, 
is void.—Jd. 

CORPORATION, RAILROAD. 


1. Negligence—Damages.—There can be no recovery against a railroad for the 
killing of cattle unless the negligence of the company be in some way 
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CORPORATION, RAILROAD— Continued. 
shown. The mere fact of killing does not authorize a recovery. (R. C. 
1855, p. 64, § 55.)—Brown v. Hannibal & St. Joseph R.R. Co., 809. 
CORPORATIONS, MUNICIPAL. 


iF Dram-Shop License.—Town$ cannot levy a tax for a dram-shop license 
larger than that levied for State purposes. (R. C. 1855, p. 686.)—Town of 
Paris v. Graham, 95. 

2. Dram-shop License-—An ordinance of the town of Paris, under its char- 
ter, (Local Acts 1855, p. 174,) establishing a fixed tax of sixty dollars for 
every dram-shop license, is void.—ZJd. 

3. Power.—The Legislature had power to authorize the City of Lagrange to 
expend money upon improvements or roads outside of the limits of the city. 
—Skinner’s Ex’r v. Hutton et al., 244. 

4, Conveyance.—A municipal corporation having power by its charter to dis- 
pose of its lands, its deed therefor will be presumed to have been execu- 
ted in pursuance of the power, and it is unnecessary for the grantor to 
show any special authority by resolution or ordinance.—Chouquette et al. 
v. Barada et al., 249. 

5, Leases—Forfeiture.—W here the lease, made by amunicipal corporation, pro- 
vided for a forfeiture of the lease on account of non-payment of rent, to be 
made by order or resolution to be entered on the proceedings of the board 
of council, and the charter required all resolutions and ordinances to be 
approved and signed by the mayor before they should take effect, the mere 
signature to the minutes by the mayor as president of the board is not an 
approval of the resolution or order forfeiting the lease, and the forfeiture is 
not well taken.—Graham v. Carondelet, 262. 

6. Bonds.—It will be presumed that the bonds of amunicipal corporation, issued 
in apparent compliance with the law authorizing the issue, have been ac- 
tually issued in conformity with the law, especially in the hands of bona jide 
holders. The bona jide holders will be held to a knowledge of the law au- 
thorizing the issue of bonds by the town, but they will not be held, in the 
absence of actual notice, to inquire into the fulfilment of all the formal pre- 
requisites to the issue. The issuing of the bonds authorizes the receiver or 
purchaser to suppose all the things required by law to have been done in 
the time, form and substance required by law.—Flagg et al. v. City of Pal- 
myra, 440. 

. Bonds.—The act authorizing the issue of bonds by the City of Palmyra, 
(Acts, 1857, p. 431,) provided that the bonds issued in payment of the sub- 
scription to a railroad should be “ payable twenty years after date,” &e. On 
the face of the bonds it appeared that the ordinance of the city, directing a 
subscription to the stock, was passed after the date of the bonds, showing 
that the bonds had been antedated. Held, to be no substantial objection 
to the bonds.—Zd. 

8, Mandamus.—A mandamus will issue to a municipal corporation, requiring 

it to levy taxes for the purpose of paying interest upon bonds issued by it 
in payment of its subscription to the stock of a railroad company.—Zd. 


~ 
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COURTS. 
See JurispictTion, 1, 2, 3, 4. 


1. County Court—Record.—The action of a county court must be shown by its 
records. Oral testimony is inadmissible to prove the making of a contract 
with the county to construct or repair a public road, and if the contract be 
made with an agent or officer of the county, his authority must appear of 

‘record.—Dennison v. County of St. Louis, 168. 


D 
DAMAGES. 


1. Recoupment.—The grantee by quit-claim deed, who, at the time of the pur- 
chase, had notice of a previous grant to a railroad of a right of way by his 
grantor, cannot allege that he was defrauded on the ground that the notice 
was not of a particular kind, as by recital in the deed, or by record.—Gil- 
more v. Cook, 25. 

2. Nutsance—Highway.—The use by a railroad, under authority ofits charter, 
of a street in its ordinary use as a means of travel and transportation, is 
not a perversion of the highway from its original purposes. Any damage 
to the property abutting on the street, resulting from such obstruction, is 
damnum absque injuria.—Porter v. North Mo. R.R. Co., 128. 

3. Miligaiion.—In an action for damage to the property of plaintiff by ob- 
structing the public highway by the construction and use of a railroad, 
the defendant may show, in mitigation of damages, that the work done by 
him in grading, &c., enhanced the value of the plaintiff’s property.—Zd. 

4. Rescission.—W hen there has been a rescission of a contract for the sale of 

chattels, the purchaser may sue and recover from the seller the value of 

what he paid on the contract ; but when the contract is still subsisting, the 
measure of damages is the market value of the chattel at the time and place 

of delivery.— White, Ex’r, v. Salisbury, 150. 

Measure.—The actual annual value of the property detained is the meas. 

ure of damages in an action of ejectment ; and the fact that plaintiffs and de- 

fendants are tenants in common makes no exception to the common rule.— 

Cutter v. Waddingham et al., 294 

6. Negligence.—There can be no recovery against a railroad for the killing of 
cattle unless the negligence of the company be in some way shown. The 
mere fact of killing does not authorize a recovery. (KR. C. 1855, p. 64, § 55.) 
—Brown v. Hannibal & St. Joseph R.R. Co., 809. 

7. Injunction.—Upon the dissolution of an injunction enjoining the enforcement 
of a judgment by execution, it is erroneous in assessing damages to enter 
judgment for the debt against the principal and securities in the injunction 
bond. (R. C. 1855, p. 1249, § 13 & 14.)—Roach v. Burnes, 319. 

8. Measure—When there has been a rescission of a contract for the sale of 
chattels, the purchaser may sue and recover from the seller the value of 
what he paid on the contract; but when the contract is still subsisting, the 
measure of damages is the market value of the chattel at the time and place 
of delivery.—White, Ex’r, v. Salisbury, 150. 

DEPOSITIONS. 


1. Depositions in Perpetuam.—Parties who appear and cross-examine the wit- 
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DEPOSITIONS— Continued. 


nesses under a commission to perpetuate testimony, will be held to have 
had actual notice.—Tayon et al. v. Ladew, 205. 

2. Practice —To authorize the reading of a deposition taken for the reason 
that the witness was about to leave the State, it must appear by other evi. 
dence than that contained in the deposition that the witness is absent from 
the State at the time of trial. (R.C. 1855, p. 658.) —Livermore & Cooley v. 
Eddy’s Adm’r, 547. 

DIVORCE. 

1. Alimony.—Alimony pendente lite can only be allowed to the wife in cases in 
which she is party plaintiff’ (R.C. 1855, p. 662, § 8.) The common law 
right of the wife is in this respect changed by the statute.—Morton v. Mor- 
ton, 614. 

DOWER. 

1. Mortguge.—An administrator sold land of his intestate which had been en- 
cumbered by a mortgage in which the wife had joined relinquishing dower, 
and undertook to satisfy the mortgage out of the proceeds of sile. Held, 
that the mortgage was no defence to a suit for dower by the widow against 
the purchaser.—Jones v. Bragg, 837. 


DRAM-SHOPS. 


1. License.—Towns cannot levy a tax for a dram-shop license larger than that 
levied for State purposes. (R. C. 1855, p. 686.) —Town of Paris v. Graham, 95. 

2. Corporations, municipal.—An ordinance of the town of Paris, under its char- 
ter, (Local Acts, 1855, p. 174,) establishing a fixed tax of sixty dollars for 
every dram-shop license, is void.—/d. 

8. Crimes.—The twenty-eighfh section of the article relating to dram-shops, 
R. C. 1855, p. 687, applies only to parties having a dram shop license.— 
State v. Hambright, 304. 

DURESS. 


1. Legal Process—Threat of legal process is not duress, for the party may 
plead and make proof and show that he is not liable. Where the collector 
demanded of the defendants the amount of the license tax due by them as 
merchants, and threatened that if t’ 7 refused payment they should be 
prosecuted by indictment for dealing as merchants without license, and the 
defendants thereupon paid the sum demanded under protest inywriting, the 
payment was voluntary, and not under duress.—Claflin v. McDonough, 412, 
and Irving v. St. Louis County, 575. 


i 
EJECTMENT. 


See Conveyance. Lanps. Hussanp AND WIFE. 


1. Possession.—Where no legal title to land is shown, the party showing the 
prior possession will be held to have the better right.—Schultz v. Arnot et 
al. 172. 

2. Limitations.—Visible, notorious, continual and actual adverse possession of 
land for the time limited by the statute, will give title to land to authorize 
arecovery in ejectment.—ld. 











628 INDEX. 


EJECTMEN T—Continued. 


3. Common Field Lots.—It was unnecessary to the confirmation of a common 
field lot by virtue of the first section of the act of Congress of June 13, 
1812, that the common field should have immediately adjoined the village 
or its commons.—Tayon et al. v. Ladew, 205. 

4. Abandonment.—To constitute an abandonment under the old Spanish law 
in Missouri, it must appear aflirmatively that the owner quitted the prop- 
erty with the intention of no further claiming it as his own.—/d. 

5. Tenants in Common.—Where the defendant sued in ejectment by a ten- 
ant in common sets up an adverse possession, it is unnecessary for the 
plaintiff to show a demand for possession previous to the suit.—Harrison y. 
Tayloretal., 211. | 

6. Legal Estate-—In an action of ejectment to recover possession of land by 

one claiming only an equitable estate, there can be no recovery if the legal 

estate be outstanding.—Thompson v. Lyon et al., 219. 

Estoppel—Vendee.—A vendee holds adversely to his vendor, and is not 

estopped from denying his vendor’s title.—Cutter v. Waddingham, 269. 

8. Evidence—Survey.—The survey of a tract confirmed is conclusive upon the 
parties claiming under the confirmation, but the certificate of the surveyor, 
that the lot surveyed was the lot conceded to the confirmee, is not evidence 
of such fact, the confirmation not calling for the concession.—/d. 

9. Marriage Contract.—Cutter v. Waddingham, 22 Mo. 206, p. 3, affirmed.— 
Id. 

10. Confirmations.—A confirmation by the old board of commissioners in 1810 
is superior to any title subsequently acquired from the United States.— 
Mitchell v. Handfield, 431. 

11. Confirmation—Aelation—A confirmation ordered to be surveyed according 
to the concession, which had been surveyed under the Spanish Government, 
was a confirmation of a definite tract of land, and the subsequent proceed- 
ings by survey and patent relate to the time of the inception of the proceed- 
ings before the board of commissioners.—/d. 

12. Confirmation—Public Schools —A survey and setting apart to the public 
schools, made in 1845, by virtue of the 2d section of the act of Congress of 
June 138, 1812, is an inferior title to a confirmation of the board of commis- 
sioners in 1810, surveyed and patented in 1852.—/d. 

EQUITY. 

See FraupuLent Conveyances, 1. 


~I 


1. Legal Estate.—In an action of ejectment to recover possession of land by 
one claiming only an equitable estate, there can be no recovery if the legal 
estate be outstanding.—Thompson v. Lyon et al., 219. 

2. Forfeiture—Where the forfeiture of a lease was a nullity, a bill in equity for 
relief is properly dismissed.—Graham v. City of Carondelet, 262. 

8. Vendors—Purchasers.—A sold lands to B, and gave bond for conveyance 
upon final payment of the purchase money. B subsequently sold the land to 
C, received the price, and gave bond foraconveyance. A afterward convey- 
ed the lands to B, taking back deed of trust of the same date, to secure pay- 
ments of the purchase money remaining unpaid. Ina suit by C against A 
and B, to vest title, held that C purchased subject to the rights of A, and 
could not demand a conveyance without payment of the amount due A by 
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B, and that the execution of the deeds of A to Band of B to A left the 
title where it was before, as if the two conveyances had been but one 
in fact.—Ficklin et al. v. Stephenson, 841. 

4, Mistake.—Parties must abide the consequences of mistaking the law when 
they have knowledge of the facts—McMurray v. St. Louis Oil Manufac- 
turing Co. et al., 377. 

ESTOPPE?.. 

See LANDLORD AND TENANT. 


1. Title.—If the tenant be induced, by the false representation of a stranger 
claiming to be the owner of the demised premises, to attorn to him, the 
landlord defending with the tenant in ejectment will not be estopped from 
denying the title of such stranger.—Schultz v. Arnot et al., 172. 

2. Recitals.—The recitals of a deed estop only parties and privies. The re- 
citals in a deed by which a married woman purports to convey her title to 
land, do not estop her, nor those claiming under her, from asserting the 
truth against the recitals—Hempstead v. Easton, 142. 

8. Mutuality—Mutuality is a necessary ingredient of an estoppel. There can 
be no estoppel upon one party unless the other is equally estopped.—Jd. 

4, Title.—A party cannot set up and at the same time deny the title under 
which he holds as against his adversary having claim under the same title. 
—Chouquette et al. v. Barada et al., 249. 

5. Vendee.—A vendee holds adversely to his vendor, and is not estopped from 
denying his vendor’s title.—Cutter v. Waddingham, 269. 

6. Judgment—Former Recovcry.—Where a party has recovered judgment for 
the amount of a promissory note with the interest thereon, he is barred from 
again suing upon the same cause of action on the ground that there was a 
mistake in assessing the proper amount of interest due.—Wicekersham v. 
Whedon et al., 561. 

7. Former judgment.—If a servant or agent wrongfully dismissed from service 
elect to sue for the breach, before the termination of the period for which he 
was hired, and recovers, such recovery will be a bar to any subsequent ac- 
tion upon the same contract.—Booge v. Pacific Railroad, 212. 

EVIDENCE. 

1. Declarations.—Upon an inquiry into the condition of a testator’s mind, 
his declarations, although made some time prior to the making of his will, 
are admissible, Buton the question of fraud in obtaining the will, they 
are admissible only when made so near to the time of the execution of 
the will as to constitute part of the res geste —Pratte et al. v. Coffman et 
als, 71. 

2. Deed.—To make a certified copy of a deed evidence it must appear that the 
deed was duly recorded in the county in which the land conveyed was sit- 
uated. (R.C., p. 726, § 17.)—Gwynn et al. v. Frazier, 89. 

8. Slander.—In an action for slander, it is sufficient if the words proved sub- 
stantially correspond with those alleged in the declaration. It is not neces- 
sary to prove all the words, unless they constitute one entire charge.—Cog- 
hill v. Chandler, 115. 

4. Trial.— Where evidence is offered upon a trial which may or may not be 
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competent, depending upon the proof of other facts, such facts should be 
disclosed to the court, that it may judge of the sufficiency of the evidence. 
The facts themselves should be stated, and not the conclusions or results 
from the evidence offered.—Howard vy. Coshow, 118. 

5. County Court—Record.—The action of a county court must be shown by its 
records. Oral testimony is inadmissible to prove the making of a contract 
with the county to construct or repair a public road, and if the contract be 
made with an agent or officer of the county, his authority must appear of 
record.—Dennison v. St. Louis County, 168. 

6. Foreign Law.—-The existence of a foreign law is a matter of fact for the 
jury. Ifa written law. be proved, it is the duty of the court to construe it, 
and instruct the jury as to its meaning and effect.—Charlotte v. Chouteau, 
194. 

7. Opinion.—The opinions of witnesses, although experts, are not admissible 
unless questions of science or skillare involved. In all other cases the facts 
must be stated for the jury to pass upon their effect.—Rosenheim et al. v. 
Amer. Ins. Co., 230. 

8. Estoppel—Vendee.—A vendee holds adversely to his vendor, and is not 
estopped from denying his vendor’s title. —Cutter v. Waddingham etal., 269. 

9. Confidential Communication —Confidential overtures for pacification, or other 
propositions between litigating parties, are inadmissible in evidence on 
grounds of public policy. But an offer to pay a debt in property instead of 
money is not an offer of compromise.—Ferry v. Taylor, 323. 

10. Name.—A name is a means of identity. Process served upon a party by 
a wrong name is well served.—Parry v. Woodson, 347. 

11. Hearsay.—The statements of third persons not made in the presence of 
the parties to the suit are hearsay and inadmissible.-—Coble v. McDaniel, 
363. 

12. Hearsay.—The statements of one who is a competent witness and who is 
not a party to the suit are not evidence.—Truesdail v. Sanderson, 532. 

18. Dying Declarations.—Whether the declarations made in extremis are compe- 
tent evidence or not, is a question for the court and not the jury.—State v. 
Burns, 483. 

14, Slaves—Manumission.—A deed or act of manumission of a slave may be 
presumed from such acts of the master as afford a sufficient ground for the 
presumption.—Lewis et al. v. Hart, Adm’r, 555. 

15. Declurations—In an issue upon a plea of abatement, the statement of the 
defendant made after his conveyance is competent evidence against himself, 
but not against his assignee.—Enders et al. v. Richards, 58. 

16. Admissions. —The admissions of the defendant, voluntarily made, are com- 
petent evidence against him for some purpose, although not directly rela- 
tive to the crime charged.—State v. Shannon, 596. 


EXECUTIONS. 

1. Levy.—A levy of an execution upon personal property, if the property be 
restored to the defendant, is not a satisfaction in law of the judgment.— 
Thomas’ Ex’r v. Cleveland, 120. 
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FORCIBLE ENTRY AND DETAINER. 


1. Possession.—The party in peaceable possession cannot be legally ejected by 
force. The question of right does not at all arise in the action of forcible 
entry and detainer, and the defendants cannot set up their right as a de- 
fence for their forcible entry.—Beeler v. Cardwell, 84. 

2. Purties.—A party who participates in the forcible entry upon a lot in the 
peaceable possession of another is guilty at the same moment of the detain- 
er, and if he continue to support and assist the party entering in remaining 
upon the lot he continues the detainer, and may be properly joined as a 
defendant in the action for the forcible entry and detainer.—Blumenthal v. 
Waugh, 181. 

. Judgment.—Upon an appeal from a justice of the peace in an action of forci- 
ble entry and detainer, the appellate court, upon dismissing the appeal, has 
no jurisdiction to enter judgment for costs against the security in the appeal 
bond. Sucha judgment would be void, and an execution and sale of lands 
under it would confer no title upon the purchaser.—Keary v. Baker et al., 
603. 

FRAUDS. 


See ArraAcHMENT. ParTITION, 2. 


i) 


1. Promise.—A promise to a debtor to pay his debt to a third person is nota 
promise to answer for the debt of another within the statute, which applies 
only to promises made to the creditor.—Howard v. Coshow, 118. 

FRAUDULENT CONVEYANCES. 

See ATTACHMENTS. 


1. Pleading.—In an action to charge lands in the hands of a fraudulent gran- 
tee, with the payment of a debt due by the equitable owner, it is not neces- 
sary that the deeds should be set aside.—Cheeley’s Adm’r v. Wells, 106. 

2. Attachment.—In an issue upon a plea in abatement to an attachment, alleg- 
ing that the defendant had fraudulently conveyed or assigned his effects so 
as to hinder or delay creditors, the conveyance is fraudulent so as to sup- 
port the attachment if the defendant made the conveyance with the frau- 
dulent intent, although it may have been valid as to the trustee and the 
creditor secured.—Enders et al. v. Richards, 598. 


H 
HIGHWAY. 


1. Nuisance.—The use by a railroad, under authority of its charter, of a street 
in its ordinary use as a means of travel and transportation, is not a perver- 
sion of the highway from its original purposes. Any damage to the prop- 
erty abutting on the street, resulting from such obstruction, is damnum absque 
injuria.—Porter v. N. Mo. R.R., 128. 

2. Damage, mitigation.—In an action for damage to property of plaintiff by ob- 
structing the public highway by the construction and use of a railroad, the 
defendant may show, in mitigation of damages, that the work done by him 
in grading, &c., enhanced the value of the plaintiff’s property.——Jd. 
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HUSBAND AND WIFE. 
See ConNvEYANCE. ESTOPPEL. 


1. Separate Property—Where husband and wife live together, the possession 
of the separate property of the wife by the husband will be deemed in law 
the possession of the wife, who has the title.--Stewart, to use, &c., v. Ball’s 
Adm’r, 154. 

2. Marriage Contract.—Cutter v. Waddingham, 22 Mo. 206, p. 3, affirmed.— 
Cutter v. Waddingham, 269. 

3. Agent.—The wife cannot sell the property of the husband without his au- 
thority —Brown v. Hannibal & St. Joseph R.R., 309. 

4. Estoppel—Femme Covert.—Prior to the act of June 22, 1841, authorizing mar- 
ried women to convey their estates, to make a valid conveyance of the wife’s 
estate it was necessary that the wife should acknowledge the deed in the 
manner provided by the statute then in force. (Lindell v. McNair, 4 Mo. 
880; Reaume v. Chambers, 22 Mo. 52.)—McDowell et al. v. Little et al., 
523. 

5. Estoppel.—The recitals of a deed estop only parties and privies. The re- 
citals in a deed by which a married woman purports to convey her title to 
land, do not estop her, nor those claiming under her, from asserting the truth 
against the recitals—-Hempstead v. Easton, 142. 


INJUNCTION. 


1. Judgment.—Upon the dissolution of an injunction enjoining the enforcement 
of a judgment by execution, it is erroneous in assessing damages to enter 
judgment for the debt against the principal and securities in the injunction 
bond. (R. C. 1855, p. 1249, § 18 & 14.)—Roach v. Burnes, 319. 

INSURANCE. 


1. Adjustment.—In adjusting the loss under a policy of insurance upon a ves- 
sel, one-third will be deducted from the cost of repairs in order to determine 
the amount of the loss.—Kerr v. Quaker City Ins. Co., 158. 

2. Concealment.—It is the duty of the assured, applying for insurance, to 
state all the facts known to him material to the risk. Whether the facts 
known to, but not stated by the assured were material to the risk, is a ques- 
tion of fact for the jury.—Rosenheim et al. v. America Ins. Co., 230. 

8. Seaworthiness.—The question whether or not a vessel was seaworthy at the 
time of issuing the policy, is a question of fact to be submitted to the jury; 
if the facts are admitted or found by the jury, the court will then pass upon 
it as a question of law.—Zd. 


JUDGMENT. 


See PrRAcTICE. JURISDICTION. 


1. Breach of Contract.—lf a servant or agent wrongfully dismissed from service 
elect to sue fur the breach, before the termination of the period for which he 
was hired, and recovers, such recovery will be a bar to any subsequent ac- 
tion upon the same contract.—Booge v. Pacific R.R., 212. 
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2. Former Recovery.—Where a party has recovered judgment for the amount 
of a promissory note with the interest thereon, he is barred from again suing 
upon the same cause of action on the grcund that there was a mistake in as- 
sessing the proper amount of interest due.-—Wickersham v. Whedon, 561. 

8. Void.i—A judgment recovered without notice is void.—Roach v. Burnes 
et al., 319. 

JURISDICTION. 


1. St. Louis Criminal Court.—The St. Louis Criminal Court has jurisdiction 
to issue scire fucias and award execution upon a recognizance taken by or 
returned into said court.—State v. Woerner, 216. 

2. Venue.—A suit for the specific performance of a contract for the sale of 
real estate must be brought in the county in which the lands are situate. 
(R. C. 1855, p. 1221, § 8.) The residence of the parties does not confer ju- 
risdiction.—Ensworth v. Holly et al., 370. 

3. Justices’ Courts—An appeal from a justice of the peace in St. Louis county, 
in an action for rent, is properly taken to the Law Commissioner’s Court. 
Adams vy. Blecker, 408. 

4, Parties.—Where the endorser of a promissory note residing out of the 
county in which suit was brought was joined as defendant with other par- 
ties to the note who were resident, the court did not lose jurisdiction over the 
non-resident defendant by the dismissal of the suit as to all the resident de- 
fendants.—January v. Rice, 409. 

5. Admiralty.—The Federal courts have exclusive jurisdiction in all admiralty 
and maritime matters.—Phegley et al. v. St. Bt. David Tatum, 461. 

6. Justices? Courts.—A justice of the peace has jurisdiction to enter judgment 
on motion upon a forthcoming bond taken in an attachment suit commenced 
before him, although the penalty exceeds his jurisdiction in a direct suit 
upon the bond. (R. C. 1855, p. 266, & p. 925-6.) —McDowell & Co. v. Mor- 
gan etal., 555. 

. Law Commissioner.—The jurisdiction of the Law Commissioner’s Court is 
limited in actions of trespass, and trespass on the case for injuries to personal 
property, to cases in which the damages claimed do not exceed one hundred 
dollars. (R.C. 1855, p. 1597.)—Adams etal. v. Mortland, 577. 

JURORS. 


See Practicr, CRIMINAL, 6. 


~] 


1. Misconduct.—Generally, courts will not receive the affidavits of jurors to 
impeach their verdict or to show misconduct on their part.—Pratte et al. v. 
Coffman et al., 72. 

JUSTICES’ COURTS. 

1. Appeals.—A motion to dismiss an appeal because the penalty in the bond 
was toosmall, is not the same thing as a motion for an additional recog- 
nizance. (R. C. 1855, p. 800, § 28.)—Papin v. Buckingham, 454. 

2. Jurisdiction.—An appeal from a justice of the peace in St. Louis county, in 
an action for rent, is properly taken to the Law Commissioner’s Court.— 
Adams v. Blecker, 403. 

3. Jurisdiction.—A justice of the peace has jurisdiction to enter judgment on 
motion upon a forthcoming bond taken in an attachment suit commenced 
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before him, although the penalty exceeds his jurisdiction in a direct suit 
upon the bond. (R. C. 1855, p. 266, & p. 925-6.) —McD owell & Co. v. Mor- 
gan et al., 555. : 

4. Replevin.—In an action upon a delivery bond it is immaterial, so far as the 
liability of the obligors is concerned, at what point of time the property came 
to the hands of the plaintiff, so that he acquired the possession by means of 
the suit prior to its final determination.—Reeves v. Reeves, 28. 

5. Landlords and Tenants.—It is not necessary, under the provisions of R. C. 
1855, p. 1016, § 33, that the statement should show that the premises sued 
for are in the ward or township in which suit is brought.— Walker vy. Har- 
per, 592. 


L 
LANDLORDS AND TENANTS. 


1. Surrender.—The quitting of the premises occupied by a tenant during the 
term, and sending the key to the landlord, who proceeds to repair and use 
the house, does not discharge the tenant from his liability to pay rent, un- 
less the landlord consent to acquit the rent.—Livermore & Cooley v. Eddy’s 
Adm’r, 547. 

2. Attornment.—The attornment of a tenant to a stranger is void, and does not 
affect the possession of his landlord. (R. C. 1855, p.1013, § 15.)—Schultz 
v. Arnot et al., 172. 

8. Assignee.—The purchaser from the landlord can maintain an action under 
the statute to recover the possession of the premises from the tenant neglect- 
ing to pay rent. (R. C. 1855, p. 1018, § 38, 39.)—Walker v. Harper, 592. 

4, Estoppel.—Tenant cannot dispute his landlord’s title.—/d. 

5. Justices’ Courts.—It is not necessary, under the provisions of R. C. 1855, p. 
1016, § 33, that the statement should show that the premises sued for are in 
the ward or township in which suit is brought—Walker v. Harper, 592. 

LANDS AND LAND TITLES. 


See Converances, 4. Estorret, 2. Husspanp anp Wir», 2. Limitra- 
TIoNs, 2, 3, 4, 5, 6. 

1. Possession— Where no legal title to land is shown, the party showing the 
prior possession will be held to have the better right.—Schultz v. Arnot et 
al., 172. 

2. Limitations.—Visible, notorious, continual and actual adverse possession of 
land for the time limited by the statute, will give title to land to authorize a 
recovery in ejectment.—Zd. 

3. Common Field Lots.-It was unnecessary to the confirmation of a common 
field lot by virtue of the first section of the act of Congress of June 13, 1812, 
that the common field should have immediately adjoined the village or its 
commons.—Tayon et al. v. Ladew, 205. 

4. Abandonment.—To constitute an abandonment under the old Spanish law 
in Missouri, it must appear affirmatively that the owner quitted the prop- 
erty with the intention of no further claiming it as his own.—Zd. 

5. Evidence—Survey.—The survey of a tract confirmed is conclusive upon the 

parties claiming under the confirmation, but the certificate of the surveyor 
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that the lot surveyed was the lot conceded to the confirmee, is not evidence 
of such fact, the confirmation not calling for the concession.—Cutter v. Wad- 
dingham, 269. 

6. Confirmations.—A confirmation by the old board of commissioners in 1810 
is superior to any title subsequently acquired from the United States. 
Mitchell v. Handfield, 431. 

7. Confirmation--Relation.—A confirmation ordered to be surveyed according 
to the concession, which had been surveyed under the Spanish Government, 
was a confirmation of a definite tract of land, and the subsequent proceed- 
ings by survey and patent relate to the time of the inception of the proceed- 
ings before the board of commissioners.—-Jd. 

8. Confirmation—-Public Schools.--A survey and setting apart to the public 
schools, made in 1845, by virtue of the 2d section of the act of Congress of 
June 13, 1812, is an inferior title to a confirmation of the board of commis- 
sioners in 1810, surveyed and patented in 1852.--Jd. 

9. Tax Title.—The revenue act of 1847 requires the collector, after a sale for 
taxes, to return tie certified list furnished by the register, with a note to 
each tract or lot, showing the disposition made of it; if sold, to whom, and 
the amount bid, &c. The merely writing a name opposite the tract of land 
is no compliance with the statute, does not give the information required by 
the law, nor fulfil its purposes. The deed of the register made upon such 
memorandum of sale confers no title--Donohoe v. Hartless et al., 335. 

10. Confirmation.—A confirmation made by the old board of commissioners, in 
1811, to A., or his legal representatives, is a confirmation to A., or to those 
who prove themselves to hold the title derived from A., and not to the per- 
son presenting the claim. (Hogan v. Page, 22 Mo. 55, and 32 Mo. 68, 
affirmed.)—St. Louis Gas Light Company et al. v. Reiss, 551. 

LIMITATIONS. 


1. Mechanic’s Lien.—Under the mechanic’s lien law, if the several items are 
furnished under one contract, the contractor may file his lien within ninety 
days after the date of the last item; but if the materials are furnished un- 
der different, distinct contracts, the lien must be filed under each contract 
within the time limited.—Livermore v. Wright, 31. 

2. Adverse Possession.—To rebut the evidence of adverse possession, the plaintiff 

was properly permitted to show that the defendant’s claim of title under 

which entry was made was under a tax sale which allowed two years for 

redemption.—Lease v. Lawson, 385. 

Adverse Possession.—A possession, to be of any avail under the statute of 

limitations, must be adverse to the rightful owner; to be adverse, it must 

be under a claim of title hostile to the right of the true owner.—-/d. 

4, Title.—Visible, notorious, continued and actual adverse possession of land 

for the time limited by the statute, will give title to land to authorize a re- 

covery in ejectment.—Schultz v. Arnot et al., 172. 

Disabilittes.—Where a defendant shows himself to have been in adverse 

possession of the premises for the time limited by the statute, the burden 

of proof is upon the plaintiffs to show affirmatively that they were under 
the disabilities described in the statute. Disabilities cannot be cumulated 

one upon another.—Dessaunier v. Murphy, 184. 
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6. Seizure—Writ.—A suit is commenced against a boat by filing the petition 
and taking out process to seize the boat, and the time limited by the statute 
is to be computed, not from the date of seizing the boat, but of the issuing 
the writ —McDowell et al. v. St. Bt. David Tatum, 494. 

7. Adverse Possession.—W hen the plaintiff shows title to a tract of land which 
conflicts with the title to a part of the tract claimed by the defendant, to de- 
feat the plaintiff’s title by the statute of limitations, it must appear, not 
only that the defendant had possessed part of the tract described by his 
deed, but that he actually occupicd part of the tract claimed by the plain- 

tiff—Tayon et al., v. Ladew, 205. 


M 


MANDAMUS. 


1. Revenue.—Under the act of March 15, 1861, (Sess. Acts 1860-61, p. 37, § 7,) 
the duty of the secretary of State was merely ministerial, to verify the cor- 
rectness of the account, and a mandamus will lie to compel him to perform 
theduty. Bay, J., dissenting.—State, ex rel. Register of Lands, v. Secreta- 
ry of State, 293. 

2. Corporations, Municipal—A mandamus will issue to a municipal corporation, 
requiring it to levy taxes for the purpose of paying interest upon bonds 
issued by it in payment of its subscription to the stock of a railroad com- 
pany.—Flagg et al. v. City of Palmyra, 440. 

MECHANICS’ LIENS. 

1. Limitation.—Under the mechanic’s lien law, if the several items are fur- 
nished under one contract, the contractor may file his lien within ninety 
days after the date of the last item; but if the materials are furnished under 
different, distinct contracts, the lien must be filed under each contract with- 
in the time limited.—Livermore v. Wright, 31. 

2. Pleading.—Petition held good on motion to arrest judgment.—Briggs v. 
Worrell et al., 157. 

8. Pleading.—In a petition to enforce a mechanic’s lien, all the facts neces- 
sary for securing the lien must be stated. The petition must show when the 
account accrued and when the account of the demand was filed. If these 
facts be not stated, the petition is fatally defective and judgment will be ar- 
rested. (Acts, 1856-7, p. 668--9.)—Heltzell v. Langford, 396. 

4. Parties.—In a suit by a material man to enforce a mechanic’s lien, the orig- 
inal contractors with the owner are properly made parties defendant al- 
though no judgment can be rendered against them. (Acts, 1857, p. 669, § 8.) 
—Walkenhorst v. Coste et al., 401. 

5. Judgment.—In a suit to enforce a mechanic’s lien it is erroneous to enter 
judgment for the debt against the owner and other defendants not parties to 
the contract with the plaintiff.—Zd. 

6. Notice.—The sub-contractor must give the owner of the building ten days’ 
notice of his claim before filing his lien. Notice served on the Ist of Sep- 
tember, when the lien was filed on the 10th, was not sufficient. (Acts, 1857, 

p. 679, § 18.)—Schubert v. Crowley, 564. 
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7. Jurisdiction.—The St. Louis Circuit Court and Court of Common Pleas have 
concurrent jurisdiction with the St. Louis Land Court in suits to enforce 
mechanics’ liens. (Acts, 1858-9, p. 457.)—Fitzgerald v. Jones et al., 587. 

MERCHANTS. 


1. License.—A merchant, under the statute, is a person who deals in the selling 
of goods, wares and merchandise, at any store, stand, or place occupied for 
that purpose. It is immaterial if the defendant, by his labor, changed the 
form of the goods sold; if he dealin the selling of the goods at a store, he 
is a merchant for the purposes of the act, and must procure a license for 
that purpose. (Acts, 1859, p. 53.)—State v. Whittaker, 457. 

MORTGAGE. 


1. Payment.—The payment or satisfaction of the mortgage debt avoids the 
mortgage deed, and the right of the mortgagor to the land is legal, not 
equitable. The failure to enter satisfaction upon the margin of the record 
may subject the mortgagee to penalties, but has no effect to keep the mort- 
gage in existence.—McNair et al. v. Picotte et al., 57. 

. Administrator.—An administrator sold land of his intestate which had been 
encumbered by a mortgage in which the wife had joined relinquishing dower, 
and undertook to satisfy the mortgage out of the proceeds of sale. Held, 
that the mortgage was no defence to a suit for dower by the widow against 
the purchaser.—Jones v. Bragg, 537. 
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NUISANCES. 


See Hicguway. 


OFFICERS. 
See Practice, Crvit. Partition, 2. 


1. Return.—The return of an officer as to the execution of a process delivered 
to him cannot be questioned collaterally, but is conclusive upon the parties 
to the suit.—Reeves et al. v. Reeves et al., 28. 


r 
PARTITION. 


1. Warranty—There is an implied warranty between coparceners as to the 
property allotted in partition ; but, he/d, that in this case there had been no 
partition, and that the lots had not been held in coparcenary. (S. C., Far- 
rar v. Christy’s Adm’r, 24 Mo. 453, Pt. 3, affirmed.)—Farrar et al. v. Chris- 
ty’s Adm’rs, 44. 

. Sales.—In partition sales the sheriff is the agent of the vendor with powers 
defined and limited by law. He has power to make a contract of sale, but 
none to abrogate it. When the contract is made, the beneficial interest 
vests in the vendor, of which the sheriff has no power to divest him without 
his consent.—Stewart, to use, v. Garvin, 103. 
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PARTNERSHIP. 


1. Accounts.—While the accounts of the partnership remain unadjusted, one 
partner cannot recover of the other any money received on partnership ac- 
count.—Smith v. Smith, 557. 

Rights.—Each partner has full power and authority to sell, pledge or other- 
wise dispose of the entirety of any particular effects belonging to the part- 
nership, and not merely of his own share thereof, for any purpose within 
the scope of the partnership, and may relinquish the rights of the firm se- 
cured by any joint contract, but he cannot affect the rights of his co-partner 
in any several contract.—Clark v. Rives et al., 579. 

PAYMENT. 

1. Banks—Coin—Tender.—The banks incorporated by the law of this State 
have the right to consider each bank bill as a separate and distinct demand, 
and to tender in payment thereof five dollars in the silver coin of the United 
States, struck under the act of Congress of February 21, 1853, and the bal- 
ance of each note in gold coin. Such tender avoids the penalty of twenty 
per cent. interest imposed by the law of this State incorporating the banks. 
(Acts, 1857, p. 17, § 9, & p. 23, § 44.) Bates, J., dissenting.—Boatman’s 
Savings Institution v. Bank of Missouri, 497. 

2. Duress—Legal Process.—Threat of legal process is not duress, for the party 
may plead and make proof and show that he is not liable. Where the col- 
lector demanded of the defendants the amount of the license tax due by them 
as merchants, and threatened that if they refused payment they should be 
prosecuted by indictment for dealing as merchants without license, and the 
defendants thereupon paid the sum demanded under protest in writing, the 
payment was voluntary, and not under duress.—Claflin v. McDonough, 412. 

3. Accord and Satisfaction.—The giving of a promissory note is not a payment, 
unless it be so agreed between the partics.—Howard et al. vy. Jones etal., 583. 

PRINCIPAL AND AGENT. 


1. Wife.—The wife cannot sell the property of the husband without his au- 
thority.--Brown v. Hannibal & St. Joseph R.R., 309. 

2. Bill of Exchange.—An agent who draws a bill of exchange upon his principal 
in settlement of a debt due by the principal to the payee, does not thereby 
make himself liable to the payee as drawer of the bill upon protest for non- 
payment. If the bill had been negotiated he might have been bound to an 
innocent holder.—McAllister v. Budd et al., 417. 

. Authority.—I£ a party, whose name is forged to a note by a person not his 
agent in any way, ratifies or adopts the act for the purpose of shielding the 
forger from the consequences of the crime, he does not thereby make him- 
self liable, as principal, for the acts of an agent. (See Christian University 
vy. Jordan, 528.)—Ferry v. Taylor, 323. 

PROPERTY. 


1. Animals.—The increase of domestic animals belongs to the owner of the fe- 
male, except where the dam is hired for a limited period, when the increase 
belongs to the usufructuary.—Stewart, Sheriff, &c., v. Ball’s Adm’r., 154. 

PRACTICE, CIVIL. 

1. Process —The return of an officer as to the execution of a process delivered 





to 


oo 











SS 











INDEX. 639 


PRACTICE, CIVIL— Continued. 
to him cannot be questioned collaterally, but is conclusive upon the parties 
to the suit.—Reeves et al, v. Reeves et al., 28. 

2. Service of Process — Non-Residents.—W here it is intended to serve a party 
with process, in accordance with the provisions of R. C. 1855, p. 1225, § 18, 
it must appear affirmatively from the affidavit that the copy of the petition 
and notice of the suit were served upon the party at some place without this 
State, and within the United States.—Fisher et al. v. Fredericks et al., 612. 

3. Jurisdiction.—Where the endorser of a promissory note residing out of the 
county in which suit was brought was joined as defendant with other par- 
ties to the note who were resident, the court did not lose jurisdiction over the 
non-resident defendant by the dismissal of the suit as to all the resident de- 
fendants.—January et al. v. Rice et al., 409. 

4. Offer of Compromise.— Confidential overtures for pacification, or other 
propositions between litigating parties, are inadmissible in evidence on 
grounds of public policy. But an offer to pay a debt in property instead of 
money is not an offer of compromise.—Ferry v. Taylor, 323. 

PLEADINGS. 


. Answer.—The answer of the defendant must not only deny all information 

as to the allegation of the petition, but also all knowledge thereof, and the 
averment of one without the other is insufficient to controvert a material 
allegation.—Revely v. Skinner et al., 98. 

. Infunts—As against infants defending by a guardian ad litem, all the allega- 

tions of the petition must be proved.—ZJd. 

7. Infunts.—Infants answering by guardian ad lilem may deny generally the 
allegations of the petition.—/d. 

8. Answer.—An amended answer must set forth all the matters of defence. 
Upon the filing of the amended answer the original is abandoned. (R. C. 
1855, p. 1255, § 15 & 14.)— Woolfolk’s Adm’r v. Woolfolk, 110. 

9. Answer—Default.—It is erroneous to take a judgment by default, when an 

answer is on file, whether verified by affidavit or not; after the answer has 


cr 


~ 
lor] 


QO 
v 


been stricken out, a default may be taken.—Ruch v. Jones et al., 5! 

10. Answer.—The answer must directly traverse or confess and avoid the al- 
legations of the petition.— Mechanics’ Bank v. Klein et al., 559. 

11. Pleading.—A party cannot traverse and at the same time confess and 
avoid the same cause of action.—Coble v. McDaniel, 363. 

12. Multifariousness.—A petition which prayed judgment to establish a debt 
against an intestate’s estate, and to charge lands for which the intestate had 
paid the consideration, but for the purpose of defrauding creditors had taken 
the title in the name of a defendant, who had conveyed with notice to an- 
other defendant, held multifarious.—Cheely’s Adm’r vy. Wells, 106. 

13. Demurrer.—Judgment upon demurrer sustained for wrong reasons assigned, 
reversed although petition otherwise defective.—Zd. 

14. Uniting Actions.—A plaintiff may unite in the same petition several causes 
of action when they arise out of the same transaction or transactions con- 
nected with the same subject of action. (R. C. 1855, p. 1228.)—Callaghan 
v. McMahan, 111. 

15. Amendment.—An amended petition must set out all the facts sufficient to 
constitute a cause of action—Skinner’s Ex’r y. Hutton et al., 244. 
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PRACTICE, CIVIL—Continued. 


16. Affidavit—Answer.—The answer of several co-defendants answering jointly 
is sufficiently verified by the affidavit of one of them. (R. C. 1855, p. 1254, 
§ 20.)—Ruch v. Jones, 393. 

17. Mechanic’s Lien.—In a petition to enforce a mechanic’s lien, all the facts ne- 
cessary for securing the lien must be stated. The petition must show when 
the account accrued and when the account of the demand was filed. If these 
facts be not stated, the petition is fatally defective and judgment will be ar- 
rested. (Acts, 1856-7, p. 668--9.)—Heltzell v. Langford, 396. 

18. Mechanic’s Lien—Parties.—In a suit by a material man to enforce a me- 
chanic’s lien, the original contractors with the owner are properly made par- 
ties defendant, although no judgment can be rendered against them. (Acts, 
1857, p. 669, § 8.)—Walkenhorst v. Coste et al., 401. 

19. Filing Instruments.—The statute (R. C. 1855, p. 1241, § 60) only requires 
instruments executed by the opposite party to be filed.—Campbell et al. v. 
Wolff et al., 459. 

20. Mechanics’ Lien.—Petition held good on motion toarrest judgment.—Briggs 
v. Worrellet al., 157. 

TRIALS AND THEIR INCIDENTs. 


21. Continuance.—After the continuance of the cause for the term, the parties 
are still presumed to continue in court for action upon collateral matters and 
motions.—Papin v. Buckingham et al., 454. 

22. Trials —Such proceedings as tend to deprive parties of full and fair trials 
of their causes should not be favored ; but the courts should promote all fair 
means of trying causes on their merits.—/d. 

23. Trial.—Where the jury are to pass upon the existence of a foreign law, 
it is proper to read to them from printed books of decisions and history, as 
evidence of what the law was.—Charlotte v. Chouteau, 194. 

24. Evidence.—Exceptions to the admission of evidence must be taken at the 
trial when the evidence is offered, otherwise they will be considered as 
waived.—Shaler v. Van Wormer, 386. 

25. Affirmative of Issues.—Farrell vy. Brennan, 32 Mo., 383, aftirmed.—Lucas 
y. Sullivan, 389. 

26. Trial—The granting permission to a plaintiff to reply to a counter-claim 
at the trial is a matter within the discretion of the court below, and the Su- 
preme Court will not interfere with this discretion unless the defendant has 
sustained substantial wrong thereby.—Hale et al. v. Skinner et al., 452. 

27. Exceptions—The record must show the reasons of objections to evidence, 
and also the evidence upon which instructions are predicated.—Bussemey er 
v. Stuckenberg, 546. 

28. Objections—Where objections are made at the trial to the admission of 
evidence, the reasons for the objection must be stated.—Rosenheim et al. v. 
America Insurance Co., 230. 

29. Instructions.—Instructions not supported by the evidence are properly re 
fused.—Goodall v. Trickey, 340. 

30. Evidence.—Instructions which there is no evidence to support are properly 
refused.—Gelpke v. Pike, 168. 

31. Instruction.—An instruction, “that under the evidence, in this case, the 














— 








INDEX. 641 


PRACTICE, CIVIL— Continued. 


jury should find for the defendant,” held improper, as the court thereby 
usurped the whole province of the jury.—Chambers v. McGiveron, 202. 
32. Instructions.—Instructions asked at the trial must not require the court to 
assert as fact what it is the province of the jury to determine.—Farrar et al. 
v. David, 482. 
33. Instructions.—Instructions given must be applicable to the case made by 
the evidence.—McCamant v. Busch, 544. 
34. Lxceptions.—Exceptions to the action of the court must be taken at the 
trial— Connoly v. Pendergast, 577. 
85. Nonsuit.—It is only proper to take a nonsuit where, at the trial, the action 
of the court is such as to preclude the plaintiff from a recovery. In no 
other case will the Supreme Court interfere—Hageman v. Moreland, &6. 
36. Nonsutt.—It is only proper to take a nonsuit where, at the trial, the action 
of the court is such as to preclude the plaintiff from » recovery. In no 
other case will the Supreme Court interfere.—Lay ton ct ui. v. Riney etal., 87. 
87. Nonsuit.—Where the plaintif® takes a nonsuit voluntarily, without being 
forced thereto, the Supreme Court will not review the action of the court 
below.—Corby’s Adm’r, v. Taylor, 374. 
38. Exceptions.—Exceptions to the action of the inferior court, in giving or re- 
fusing instructions, must be taken at the time of trial, and not by motion for 
new trial.—Calvert v. City of Alexandria, 149. 
29. Jotions.—A motion to set aside judgment must be made part of the record 
by bill of exceptions, or the action of the court thereupon cannot be re- 
viewed.—Chouteau et al. v. Nuckols et al., 148. 
40. New Trial—To warrant the setting aside a verdict upon the ground of 
newly discovered evidence, it must not only appear that the evidence is new, 
material and applicable to the issue, but that it is not cumulative, and could 
not have been obtained upon the former trial with reasonable diligence. 
(See S. C. 28 Mo. 397.)—Goff v. Mulholland, 208. 
41. Finding—Review.—Where a party asks for a review of the finding made by 
the court upon a question of fact, in a suit commenced under the Practice 
Act of 1849, he must make a case setting forth the evidence.—Thompson & 
Wife v. Lyon, 219. 

42. New Trial.—The party, by failing to file his motion fora new trial, does not 
waive the exceptions taken and preserved at the trial.—Gray v. Heslep, 238. 





JUDGMENTS. 


43. Judgment—Corporation.—A judgment confessed by the president of a corpo- 

ration without service of process, and without the order or knowledge of the 
directors or company, and not setting forth the cause of the indebtedness, 
is void.—McMurray v. St. Louis Oil Manufacturing Company, 377. 

44, Judgment.~-In a suit to enforce a mechanic’s lien it is erroneous to enter 
judgment for the debt against the owner and other defendants not parties 
to the contract with the plaintiff—Walkenhorst v. Coste et al., 401. 

45. Jurisdiction—Where the defendant is brought in by publication and fails 
to appear, an interlocutory judgment should be entered, which should be 
made final at the succeeding term. Where the defendant fails to appear, the 
court has no authority to try the case upon its merits.—Lombard y. Clark, 
308. 
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46. Defuult—Final Judgment.—In actions not founded on bonds, bills, or notes, 
for the direct payment of money, it is error to take a final judgment at the 
same term with the default, whether that be the return term or not. (Doane 
v. Holly, 25 Mo. 187, qualified; R. C. 1855, p. 1280, § 9, 10, 11.)—Hopkins 
v. McGee, 312. 

47. Judgment—Demand not due.—It is error to enter judgment in an attach- 
ment suit fora demand not then due. (R. C. 1855, p. 289, § 2.)—Hamilton 
v. McClelland, 315. 

AMENDMENTS. See PLEADING. 


48. Amendment-—-Jeofuils.—If a matter material to the plaintiff’s cause of action 
be not expressly averred in the petition, but be necessarily implied from 
what is expressly stated therein, the defect will be cured by verdict.—Sha- 
ler v. Van Wormer, 586. 

49. Variance.—The writing the initials of the middle name ‘Mce’’ instead of 
“M.” is no variance.—Campbell et al. v.. Wolf et al., 459. 

50. Amendments.—The transcript of a judgment entered nunc pro tune, re- 
ferred to the judgment as entered Feb. 15, when the true date was Feb. 17, 
held to be a clerical error, which will be disregarded.—Jd. 

51. Amendment.—The statute (R. C. 1855, p. 1255, § 14) permits amendments 
by the striking out of a word,—Zdd. 

52. Amendment.—It was proper for the court, after the evidence was closed, 
to permit the plaintiff to correct the description of the land in the petition, 
to make the petition conform to the facts proved. (R. C. 1855, p. 1253, § 2 
& 3.)—Callaghan v. McMahan, 111. 

53. Amendment—Misnomer.— The plaintiff may amend his petition by correct- 
ing a mistake in the name of the defendant. (R. C. 1855, § 8, p. 12538; s. d. 
10, of § 19, p. 1256; § 20, p. 1257.) Such amendment is no cause for setting 
aside a judgment by default.—Parry v. Woodson. 847. 

54. Amendment.—The amendment of the petition at the trial, by striking out 
the name of one plaintiff and substituting another, is within the discretion 
of the court.—Tayon ct al. v. Ladew, 205. [See No. 26.] 

SuPREME Court. 

55. Costs.—Appellant required to pay costs in appellate court, although suc- 
cessful, on account of the trifling amount for which the appeal was taken.— 
Heyneman v. Garneau, 565. 

56. Review.—Under the practice act of 1849, where the judgment is entered 
upon a finding of the court, the party excepting must make his application 
for a review of any question of law or fact as provided by sce. 8, art. 15, of 
said act.—Hobein v. Murphy, 43. 

57. £xceptions.—Objections to the action of a nist prius court must be stated 
in the bill of exceptions.—Smith v. Phillips, 43. 

58. Appeal.—No final judgment.—Young, Adm’r; v. Stonebreaker et al., 117. 

59. Appeal.—An appeal taken at the September term, 1859, from a judgment 
rendered at the September term, 1856, is not taken in time.—Chouteau et 
al. v. Nuckols et al., 148. 

60. Zranscript—Judgment affirmed, transcript not showing the papers by 

which the suit was begun.—Suddarth vy. Cox’s Adm’r, 149. 
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61. Appeals—Briefs.—If the appellant fail to file the statement and points, 

as required by the statute, the appeal will be dismissed. (IR. C. 1855, p. 

1300, § 82.)—Dean v. Ewing, 172. 

62. Supreme Court—The Supreme Court will not try questions of fact, nor 
weigh the evidence by which such questions are solved.—Papin v. Allen, 260. 

63. Nonsuit— Where the plaintiff takes a nonsuit voluntarily, without being 
forced thereto, the Supreme Court will not review the action of the court 
below.—Rainey et al. v. Edmonson, 375. 

64. Final Judgment.—The granting of a new trial is not a final judgment, and 
no appeal lies from it.—Byers v. Butterfield, 376. 

65. Judyment.—Judgment affirmed with damages, no exceptions having been 
taken to the action of the court below.—Whittelsey v. Sullivan et al., 405, 

66. Motion—The motion for judgment, notwithstanding the answer, is no 
part of the record unless made so by the bill of exceptions.—Mechanics’ 
Bank vy. Klein et al., 559. 

67. Verdict.—Verdict set aside, there being no evidence to support it—Hey 
neman v. Garneau, 565. 

PRACTICE, CRIMINAL. 


1. Grand Jury.—A challenge to a grand juror or to the array must be made 
before the jurors are sworn, and can only be made for the causes stated in 
the statute. (R. C. 1167, § 2.)—State v. Welch, 33. 

2. Indictment—Gaming.—An indictment for permitting a gambling device to 
be used for the purpose of gaming in the house of the defendant, need not 


: aver the actual using of the device by persons engaged in playing for 
money or property.—State v. Scaggs, 92. 
| 3. Demurrer.—That a plea in abatement is not sworn tois no cause of de- 


murrer.—State v. Welch, 83. 

3 4, Scire facias—Parties.—Execution may be awarded against one party to a 
recognizance although the other be notsummoned.—State v. Woerner, 216. 

5. Appeal—Final judgment.—The judgment upon a scire facias upon a recogni- 
zance awarding execution is a final judgment from which an appeal lies. — 
Id. 

6. Jury.—The rule in capital cases forbidding the jury to separate, applies 
only to the jury when duly empannelled, sworn and charged with the case. 
—State v. Burns, 483. 





— 
ow 


RECOUPMENT. 


See DAMAGES. 


; REVENUE. 
i 1. Tax Tiile-—The revenue act of 1847 requires the collector, after a sale for 
: taxes, to return the certified list furnished by the register, with a note to 


each tract or lot, showing the disposition made of it; if sold, to whom, and 
; the amount bid, &c. The merely writing a name opposite the tract of land 
. is no compliance with the statute, does not give the information required by 
the law, nor fulfil its purposes. The deed of the register made upon such 
memorandum of sale confers no title.--Donohoe et al. v. Hartless et al., 335. 
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REVENUE—Continued. 


2. Merchant.—A merchant, under the statute, is a person who deals in the 


~ 


selling of goods, wares and merchandise, at any store, stand, or place oceu- 
pied for that purpose. It is immaterial if the defendant, by his labor, 
changed the form of the goods sold; if he deal in the selling of the goods at 
a store, he is a merchant for the purposes of the act, and must procure a 
license for that purpose. (Acts, 1859, p. 53.)—State v. Whittaker, 457. 

3. Tax-Sale.—Ruby v. Huntsman, 382 Mo. 501, aflirmed.—McNair & Wife y. 
Jenson, 312. 


4. Dram-Shop License.—Towns cannotlevy a tax fora dram-shop license larger 
than that levied for State purposes. (R. C. 1855, p. 686.)—Town of Paris 
v. Graham, 94. 

7 
Ss 
SALES. 


1. Sherij/—Agent.—In partition sales the sheriff is the agent of the vendor 
with powers defined and limited by law. He has power to make a contract 
of sale, but none to abrogate it. When the contract is made, the beneficial 
interest vests in the vendor, of which the sheriff has no power to divest him 
without his consent.—Stewart, to use, v. Garvin, 108. 

2. Stocks.—Stocks are not like goods or articles of personal property, of varia- 

ble quality ; and the sale of one parcel by a bailee will answer the purpose 
of crediting the bailor with the proceeds of stock pledged, as well as the 

sale of the specific shares.—Berlin v. Eddy et al., 426. 

Stock.—A contract to sell and deliver shares of stock in an incorporated 
company is satisfied by transferring to the party the title to the stock upon 
the books of the company.—White, Ex’r, v. Salisbury, 150. 

Vendee.—If a vendee of goods unreasonably refuse to accept them, the vendor 
is under no obligation to allow them to perish on his hands, or to become 
reduced in value; but he may sell them at auction and hold the buyer 
responsible for the difference between the price they actually bring and the 
price agreed to be paid.—Van Horn v. Rucker, 391. 

Title—Delivery.—A sale of goods is not complete to vest in the vendee an im- 
mediate right to the property so long as anything remains to be done by 
the vendor. Where it was agreed that the goods should be delivered upon 
such boats as the purchaser might name, and the seller did so deliver the 
goods and notified the purchaser thereof, the delivery was complete, the 
title passed to the purchaser, and he became liable for the price.—-Hening et 
al. v. Powell et al., 468. 

SECURITIES. 


See Bitts oF EXcHANGE AND NotEs NEGOTIABLE. Bonps Anp NOTES 
ASSIGNABLE. 
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. Principal and Surety.—Where the creditor obtained from the principal debtor 
a security, which he discharged upon receiving from the debtor one more 
valuable, which could not have been reached at law, the surety is not there- 
by released.—Thomas’ Ex’r v. Cleveland, 126. 

2. Notice.—Where the surety, in the manner prescribed by the statute, notified 

the creditor to sue the principal debtor, the disturbed condition of the coun- 
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try held to be no excuse for not commencing suit within thirty days, it ap- 
pearing that the courts were open for the bringing of suits. (R. C. 1855, 
p. 1454, § 1, 2, 3.)—Cockrill v. Dye et al., 365. 

SLANDER. 

1. Evidence.—In an action for slander, it is sufficient if the words proved sub- 
stantially correspond with those alleged in the declaration. It is not neces- 
sary to prove all the words, unless they constitute one entire charge.—Cog- 
hill v. Chandler, 115. 

SLAVES. 

1. Manumission.—A deed or act of manumission of a slave may be presumed 
from such acts of the master as afford a suflicient ground for the presump- 
tion.—Lewis et al. v. Hart, Adm’r, 535. 

STATUTES. 

Attachment.—R. C. 1855, p. 266, § 12—MecDowell et al. v. Morgan, 555, p. 257, 
§ 64; Hamilton v. McClelland, 315; p. 239, § 1—Enders et al v. Rich- 
ards, 598. 

Administration.—R. C. 1855, p. 151, § 1, 2—Farrar et al. v. Christy et al., 
44, 

Banks.—Acts, 1857, p. 22, § 88—Merchants’ Bank et al. v. Sassee et al., 850 ; 
Bank of the State of Missouri v. Smith et al., 864; p.17, § 9, p. 28, § 44— 
Boatman’s Savings Institution v. Bank of Missouri, 497. 

Banking, Ilegal.—R. C. 1855, p. 286, § 4 & 9Y—North Missouri Railroad v. 
Winkler, 854; Christian University v. Jordan, 528. 

Bills of Exchange.—R. C. 1855, p. 295, § 15 & 16—Unseld v. Stephenson, 161. 

Boats and Vessels.—R. C. 1855, § 1—Phegley v. St. Bt. David Tatum, 461; 
p. 313, § 42—McDowell et al. v. St. Bt. David Tatum, 494. 

Bonds, Notes and Accounts. —R. C, 1855, p. 820, § 2 & 8—Weinwick v. Bender, 
80; Macy v. Kendall, 164. 

Conveyances.—Act, July 7, 1807, and Jan. 21, 1815—McDowell et al. v. Little 
et al., 523; R. C. 1855, p. 726, § 17—Gwynn v. Frazier, 89; Charter of 
Carondelet, Acts, 1851, p. 146, § 11—Graham v. Carondelet, 262. 

Corporations.—R. C. 1855, p. 885, § 2—McMurray v. St. Louis Oil Manufac- 
turing Company et al., 377. 

Damages.—R. C. 1855, p. 649, § 5—Brown v. Hannibal and St. Joseph Rail- 
road, 309. 

Depositions.—R. C. 1855, p. 658—Livermore et al. v. Eddy’s Adm’r, 547. 

Divorce and Alimony.—R. C. 1855, p. 662, § 8—Morton vy. Morton, 614. 

Dram-shops.—N. C. 1855, p. 686, § 24—Town of Paris v. Graham, 95; p. 687, 
§ 28—State v. Hambright, 304. 

Forcible Entry and Detainer.—R. C. 1855, § 1 & 2—Beeler v. Cardwell, 84; 
Blumenthal v. Waugh, 181; p. 797, § 15, 16, 18, & p. 800, § 31—Keary v. 
Baker et al., 603, 

Frauds.—R. C. 1855, p. 807, § 5—Howard y. Coshow, 118; Stewart, to use, 
&c., v. Garvin, 108. 

Law Commissioner.—R. C. 1855, p. 1596, § 8—Adams v. Bleeker, 403 ; p. 1597, 
§ 2—Adams v. Mortland, 577. 

Justices’ Courts.—R. C. 1855, p. 800, § 28—Papin v. Buckingham et al., 454. 
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Landlords and Tenants.—R. C. 1013, § 15—Schultz v. Arnot etal., 172 ; p. 1018, 
§ 38, 39, & p. 1016, § 83—Walker v. Harper, 592. 

Limitations.—R. C. 1855, p. 1045, § 1, 2—Pease v. Lawson, 35; Schultz y. 
Arnot et al., 172; Tayon v. Ladew, 205; p. 1046, § 6—Dessaunier et al. 
v. Murphy, 184. 

Mechanics’ Liens.—R. C. 1855, p. 1064, § 1, 6, 20—Livermore v. Wright, 31; p. 
1069, § 12, and Acts, 1856-7, p. 668-9—Heltzell v. Langford et al., 396; 
Acts, 1856-7, p. 669, § 8—Walkenhorst v. Coste, 401; p. 679, § 18—Schu- 
bert v. Crowley, 564. 

Merchants.—Acts, 1859, p. 53—State v. Whittaker, 457. 

Mortgage.—R. C. 1853, p. 1087 —MeNair et al. v. Picotte et al., 57. 

Partition.—R. C. 1855, p. 1116, § 82—Stewart, to use, &e., v. Garvin, 103. 

Practice.—R. C. 1855, p. 1225, § 18—Fisher et al. v. Fredericks et al., 612; p- 
1218, § 6—January et al. v. Rice et al., 409. Art. Il.—Revely v. Skin- 
ner, 98. Art. 1V., p. 1221, § 3—Ensworth v. Holly et al., 870. Art. V. 
—Reeves et al. v. Reeves et al., 28; § 18—Fisher et al. v. Fredericks et 
al., 612, Art. VI., § 1—Callaghan v. McMahan, 111; § 2—Skinner’s 
Ex’r v. Hutton, 244; § 12, &c., Woolfolk’s Adm’r v. Woolfolk, 110; 
Ruch v. Jones, 393; Coble v. McDaniel, 363; Cheeley’s Adm’r v. Wells, 
106; Mechanics’ Bank y. Klein et al., 589; Revely v. Skinner etal., 98; 
p- 1241, § 60—Campbell et al. v. Wolff et al., 459. Art. VIII. p. 1249, § 
18—Roach et al. v. Burnes, 819. Art. X., § 5, 10—Papin v. Buckingham 
etal., 454; § 27, &e.—Shaler v. Van Wormer; Bussemeyer v. Stucken- 
berg, 545; Conolly v. Pendergast, 577; Calvert v. City of Alexandria, 
149; § 47—Goodall v. Trickey, 340; Gelpke v. Pike, 168; Chambers v. 
McGiveron et al., 202; Farrar v. David, 482; McCamant v. Busch, 544; 
§ 48—Hageman v. Moreland, 86; Layton v. Riney et al., 87; Corby’s 
Adm’r v. Taylor, 374. Act, 1849, Art. XVI., § 3—Thompson et al. v. 
Lyons et al., 219; Chouteau v. Nuckols, 148; Hobein v. Murphy, 48. 
Art. XIL., § 4—Ruch v. Jones et al., 393; § 9, 10, 11—Hopkins v. Me- 
Gee, 812; Walkenhorst v. Coste et al, 401; § 21-283—McMurray y. St. 
Louis Oil Manufacturing Co., 877. Art. XIII., § 3—Gray v. Heslep, 2388 ; 
Goff v. Mulholland, 203; Ryers v. Butterfield, 876. Art. XIV., § 32— 
Dean v. Ewing, 192; § 33—Smith v. Phillips, 43; § 86—Whittelsey v. 
Sullivan et al., 405. 

Practice, Criminal.—R. C. 1855, p. 1167, § 2; State v. Welch, 83; p. 1589, § 
1, 2, 3, & 12—State v. Woerner, 216. 

Revenue.-—Acts, 1847, § 11—Donohoe v. Hartless et al., 335. 

Securities. —R. C. 1855, p. 1454, § 1, 2, 3—Cockerill v. Dye et al., 365. 

St. Louis Criminal Court. —R.C. 1589—State v. Woerner, 216. 

St. Louis Land, Circuit and Common Pleas Courts.—Acts, 1858-9, p. 457—Fitz- 
gerald v. Jones, 587. 

Time.—R. C. 1855, p. 1027, § 22—State, er rel. v. Gasconade Co. Court, 102. 

Venue.—R. C. 1855, p. 1559, § 1—Charlotte v. Chouteau, 144. 

Witnesses. —R. C. 1855, § 3—Pratte et al. v. Coffinan et al., 71; § 6—Alexan- 

der v. Shortridge, 349. 

STRAYS. 

See TRESPASS. 
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TIME. 

1. Computation.—In the computation of time, where the computation is to be 
made from an act done, the day when such act was done is included; but it 
will be excluded whenever such exclusion will avoid a forfeiture. (R. C. 
1855, p. 1027, § 22,s. d. 4.)—State, ex rel. Reitemeyer, v. Gasconade County 
Court, 102. 

TRESPASS. 

1. Strays —The owner of land, in driving out an animal that has strayed 
into his field, must do it with such reasonable care as to avoid doing unneces- 
sary injury, or he will be liable to the owner of the stray for the damages 

sustained.—Totten v. Cole, 188. 













U 









USES AND TRUSTS. 
See Witts. CoNVEYANCES. 


1. Legal Estate.—In an action of ejectment to recover possession of land by 
one claiming only an equitable estate, there can be no recovery if the legal 
estate be outstanding.—Thompson v. Lyon et al., 219. 
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VENDORS AND PURCHASERS. 


1. Title—Conveyance.—A. sold lands to B., and gave bond for conveyance upon 
final payment of the purchase money. B. subsequently sold the land to 
C., received the price, and gave bond foraconveyance. A. afterward convey- 
ed the lands to B., taking back deed of trust of the same date, to secure pay- 
ments of the purchase money remaining unpaid. In a suit by C. against A. 
and B., to vest title, Aeld that C. purchased subject to the rights of A., and 
could not demand a conveyance without payment of the amount due A. by 
B., and that the execution of the deeds of A. to B. and of B. to A. left the 
title where it was before, as if the two conveyances had been but one 
in fact.—Ficklin et al. v. Stephenson, 341. 

VENUE. 

1. Change.—It is not sufficient, to authorize a change of venue, that the com- 
munity are prejudiced against the cause of the applicant; the prejudice 
must be against him.—Charlotte v. Chouteau, 194. 
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WILLS. 
1. Devise—Trust.—A testator by his will, 1, bequeathed to his daughter 
A. aslave ata fixed valuation; 2, declared that his children should take 
equal shares in the whole of his estate, the special legacies to them to be 
taken at the valuations affixed as part of the estate; 3, that the portion of 
his estate which should fall to his daughter A. should be placed in the hands 
of H. for her special use and benefit, he consenting to act as guardian. A. 
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WILLS—Continued. 


subsequently married, and the testator, by a codicil to his will, directed that 
the portion of the estate devised to A., if she died before her husband, 
should be equally divided between her sisters and brother; that the slave 
should be sold and the proceeds placed in the hands of H. for the benefit of 
A., and that A. should receive the interest of her portion of the estate, to 
be paid to her annually by the said H., or his legal representatives. Held, 
that, to effectuate the intention of the testator, it was necessary that H. 
should be clothed with the legal title, and that he took A.’s share as her trus. 
tee. (See Beaupied v. Jennings, 28 Mo. 254.)—Hall v. Howdeshell et al., 
475. 
WITNESSES. 


1. Adverse Party.—The party called as a witness for his adversary must not 
only be adverse upon the record but adverse also in interest. Evidence may 
be given to show the nature and character of his interest, without examin- 
ing him upon his voir dire-—Pratte et al. v. Coffman et al., 71. 

2. Party.—A defendant in the record is not disqualified as a witness for his 
co-defendant by that fact alone; he is competent to testify as to some mat- 
ters. When the witness is sworn, objections may be taken to so much of 
the testimony as may be inadmissible. (Kleinman vy. Boernstein, 82 Mo. 
811, affirmed.)—Alexander v. Shortridge, 349. 
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ERRATA. 
Page 309, for p. 64, read p. 649; for § 55, read § 5. 
** 528, head note, for 1831, read 1821. 
“ 632, Husband and Wife, No. 4, for 1841, read 1821. 











